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IN THE HIGH COURT OF JUDICATURE AT BOMBAY
CIVIL APPELLATE JURISDICTION

SECOND APPEAL NO.119 OF 2018
WITH
CIVIL APPLICATION NO.188 OF 2018

Shri. Sandip Shivaji Mangale & Anr. ....  Appellants
Vs.

Shri. Madhukar Madhav Kalyankar ... Respondents

& Anr.

Mr. Prajakt M. Arjunwadkar for Appellants.
Mr. Rohan Kaiche i/by Mr. Anilkumar K. Patil for Respondents.

Coram : NITIN W, SAMBRE, J.
Date : 20™ January, 2020
PC.:
1. This Second Appeal is by an objector to a decree for

redemption and possession.

2. Based on Exhibit 39, a Mortgage Deed, of which
redemption was claimed in a Special Civil Suit No. 139 of 2001 decreed
on 31* July, 2001 was put for execution in Special Darkhast No. 128 of

2004.
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3. The appellant, an objector under Order 21, Rule 97 claimed
to have purchased undivided shares out of suit property on 15™
September, 2014 and as such pursuant to the provisions of Section 44
of Transfer of Property Act claimed that the decree for separate

possession cannot be executed unless the property is partitioned.

4. Mr. Arjunwadkar submits that Darkhast proceedings are
liable to be rejected in view of provisions of Section 44 of Transfer of
Property Act and the decree holder is required to be relegated remedy

for filing of suit for partition.

5. In the aforesaid background, the question of law, which is
sought to be agitated is :

“Whether a decree is executable pursuant to the
provisions of Section 44 of the Transfer of Property
Act in absence the partition of the property including

the suit property?.

6. If the aforesaid background, this Court is required to
consider the nature of properties as described in the decree in the light

of the pleadings in the plaint. The suit property is specifically described
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as under :
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7. In the aforesaid background of the decree, which was
passed on 1% September, 2004 in Special Civil Suit No. 139 of 2001, a
perusal of Darkhast speaks of the execution is being sought by the
decree-holder of the very same property to the extent of the joint

possession of undivided shares of 58 R. i.e. the suit property.
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8. The objector also claims his rights by virtue of sale-deed
that too of an undivided share in a joint holding, out of which the suit

property is also part.

9. As such, by virtue of execution of decree in Darkhast in
question, it can be inferred that the decree is executable to the extent of
the joint possession of the suit property, it being undivided share of the
parties to the suit. The appellant also claims to be holding undivided
shares to the extent of land purchased by him for which he lodged

objection under Order 21, Rule 97 of the Code of Civil Procedure.

10. A perusal of the decree speaks of the same is for the joint
possession of the undivided share and that being so, in my opinion, a
decree is very much executable and the decree-holder need not be
relegated to the remedy of filing of partition suit as has been claimed
based on provisions of Section 44 of Transfer of Property Act.

11. The law is well settled that the executing Court cannot
travel beyond a decree and a decree for the joint possession of an

undivided share is very much executable.
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12. That being so, while executing such decree, it cannot be
inferred that the decree-holder has in any way encroaching upon the
right of the objector, when he is holding a joint possession of an

undivided share in the suit property.

13. At the most, the present appellant i.e. the objector, if feels
so may ask for partition in an independent proceedings, however, his
contention that pursuant to Section 44, a decree holder needs relegated
remedy for filing partition suit, was rightly rejected by both the Courts
below.

14. No question of law involved in the present Second Appeal.

The appeal stands rejected.

15. The Executing Court shall proceed ahead with the
execution of Special Darkhast No. 128 of 2004 expeditiously.

16. In view of dismissal of the Second Appeal, the Civil
Application No. 188 of 2018 does not survive, the same is accordingly
disposed of.

( NITIN W. SAMBRE, J. )



