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O R D E R

Per Sanjay Yadav, J :-

Since common issue arises for consideration in these batch of

writ  petitions,  accordingly,  they  were  heard  analogously  and  are

decided  by  this  common  order.  Respective  petitioners  are

collectively addressed as ‘petitioners’. These petitioners, which are

the  Companies  registered under  the  Companies  Act,  1956,  suffer

rejection of their bid applications for lease of group of sand quarry

at  Sidhi,  Singrauli  and  Panna  Districts  for  non-furnishing  of

‘Pradhikar Patra’ with appropriate stamp duty of Rs.1000/-.

2. Relevant  facts  briefly  are  that,  the  respondent/M.P.  State

Mining Corporation Ltd., a Corporation established by the State of

Madhya Pradesh on October 5, 2019, invited e-Tender for auction of

group of sand quarries in 43 districts. The controversy in these batch

of writ petitions relates to group of sand quarry situated in Districts

Sidhi, Singrauli and Panna. The procedure and period of e-Tender of
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the group of sand quarry was as per the stipulations contained in

Rule 8 of Madhya Pradesh Sand (Mining, Transportation, Storage

and Trading) Rule, 2019 (for short “Rules of 2019”) framed by the

State of Madhya Pradesh in  exercise of the powers conferred by

Section 15 and Section 23C read with Section 9B of the Mines and

Minerals (Development and Regulation) Act, 1957 vide Notification

No.F 19-2/2019/XII-1 published in Madhya Pradesh Gazette dated

30.08.2019.

3. The NIT stipulated various terms and conditions to be adhered

to by the respective bidders.

4. The relevant, in the present context, being Clauses 5 and 6 of

the NIT are reproduced for ready reference :

5- vkWuykbZu fufonk izLrqr djuk&

¼d½ rduhdh vgZrk%&

¼i½ fufonkdkj  fnokfy;k  u  gks  ,oa  fufonkdkj  ij  e/;izns’k

'kklu] [kfut lk/ku foHkkx ds }kjk vkoafVr [knku ,oa [kfut ds

laca/k esa dksbZ 'kks/; cdk;k u gks ,oa ;fn ,sls dksbZ 'kks/; ik;s tkrs

gSa rks mldh tek izfrHkwfr jde ls lek;kstu ;ksX; gksaxsA

¼ii½ fufonkdkj  dks  iwoZ  ls  [kfut  lk/ku  foHkkx  ¼e/;izns’k

'kklu½@fuxe }kjk dkyh lwph esa u Mkyk x;k gks A

¼iii½ fufonkdkj  dk Hkkjrh; ukxfjd]  iathÑr QeZ]  ,y-,y-ih-]

iathÑr  lkslk;Vh  ;k  Hkkjrh;  daiuh  ¼Any  Legal  Person½  gksuk
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vfuok;Z  gSA  vkWuykbZu fufonk izLrqr djrs  le; fufonkdkj dks

fuEukafdr nLrkost Hkh izLrqr djus gksaxsaA

1- O;fDrxr ds fy;s vk/kkj dkMZ@isu dkMZ 

2- lk>snkjh QeZ jftLVªkj  QeZ  ,oa  lkslk;Vh@vU;
vf/kÑr ,stsalh  }kjk tkjh  iath;u izek.k
i=

3- daiuh ds fy;s jftLVªkj vkWQ daiuh }kjk tkjh lfVZfQdsV
vkWQ budkiksZjs’ku dh izfr 

4- lkslk;Vh lkslk;Vh vf/kfu;e ds rgr~ iath;u izek.k
i=

5- ,y-,y-ih- jftLVªkj vkWQ daiuhl }kjk tkjh ,y-,y-
ih- iathdj.k izek.k i=

¼iv½ fufonkdkj ds ikl vk;dj foHkkx dk isu gksuk vfuok;Z gSA

¼[k½ foRrh; vgZrk%&

;fn lewg dk izkjafHkd vk/kkj ewY; ¼vilsV izkbZt½ :- nl

djksM+ ls vf/kd gS] rks fnukad 31-03-2019 dh fLFkfr esa fufonkdkj

dh  Networth]  lewg ds  izkjafHkd vk/kkj  ewY; ¼vilsV izkbZt½ ds

U;wure 50% ds lerqY; gksuh vfuok;Z gSA bl gsrq fufonkdkj dks

lunh ys[kkdkj ¼pkVZMZ ,dkmaVsaV½ }kjk] o"kZ 2018&19 ds vadsf{kr

ys[kksa (Standalone basic) ds vk/kkj ij] fnukad 31-03-2019 dh fLFkfr

esa] tkjh Certificate miyC/k djkuk vfuok;Z gksxkA

;fn o"kZ 2018&19 ds ys[ks Final u gq, gksa] rks ,slh fLFkfr esa

o"kZ 2017&18 ds vadsf{kr ys[kksa ds vk/kkj ij] fnukad 31-03-2018 dh

fLFkfr esa Networth dk mijksDrkuqlkj tkjh izek.k i= ekU; gksxkA

6- bZ&fufonk dh izfØ;k ,oa lQy fufonkdkj dh ?kks"k.kk

& ¼i½ bZ&fufonk  gsrq  ,u-vkbZ-lh-  ds  vf/kÑr  iksVZy

https://mptenders.gov.in dk mi;ksx fd;k tk;sxkA
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¼ii½ jsr [knkuksa  ds lewgksa  ,oa muesa  lfEefyr [knkuksa]  fufonRr

ek=k] vilsV izkbt vkfn dk foLrr̀ fooj.k ifjf’k"V&1 ij ns[kk

tk ldrk gSA

¼iii½ bPNqd fufonkdkj }kjk iksVZy ij fu/kkZfjr iath;u 'kqYd dk

Hkqxrku  dj iath;u djk;k  tkuk  gksxkA  iath;u mijkar  bPNqd

iathÑr  O;fDr@laLFkk dks  ykx&bu  vkbZ-Mh-  izkIr  gksxhA

iath;u ,oa fufonk esa Hkkx ysus dh izfØ;k ifjf’k"V&2 ij ns[kh tk

ldrh gSA

¼iv½ bZ&fufonk ds dk;Zde dh lwpuk lekpkj i=ksa esa Hkh izdkf’kr

djkbZ tkosxh tks fd bl fufonk izk:i dk Hkkx gksxhA

¼v½ nLrkost tks fd viyksM fd;s tkus gS %&

¼d½ rduhdh nLrkost

¼i½ bPNqd  iathÑr  O;fDr@laLFkk }kjk  mijksDrkuqlkj  fooj.k

ns[kus ds i’pkr pkgs vuqlkj lewg gsrq fufonk esa Hkkx ysus ds iwoZ

fuxe ds lkFk ifjf’k"V&3 esa bl vk’k; dk djkj fu"ikfnr fd;k

tk;sxk  fd mlds  }kjk  mijksDrkuqlkj  bZ&fufonk esa  'kkfey fd;s

tkus  okys  lewg  esa  'kkfey jsr  [knkuksa  dh  fLFkfr  dk  ekSds  ij

fujh{k.k dj fy;k gS ,oa lewg esa 'kkfey jsr [knkuksa esa miyC/k jsr

ek=k] igqap ekxZ ,oa vU; lqlaxr ckrksa dk Lo;a lek/kku dj fy;k

x;k gSA lacaf/kr lewg dh fufonk izfØ;k vafre gks tkus ds i’pkr

mlds }kjk fdlh Hkh izdkj dh dksbZ  f’kdk;r@vkifRr vFkok bl

laca/k esa U;k;ky;hu okn ugha izLrqr fd;k tk;sxkA fufonk izfØ;k

vafre gksus ds i’pkr~ fu/kkZfjr le;kof/k esa ns; jkf’k dk Hkqxrku

djusa  ,oa  vkSipkfjdrkvksa  dh iwfrZ  djrs  gq, [knku lapkyu gsrq

lger gSA ;g djkjukek vkWuykbZu lgefr ds :i esa fy;k tkosxkA

fufonkdkj  dks  ifjf’k"V&3  ij  nf’kZr  vkWuykbZu  djkj@opu

@lgefr i= MkmuyksM] vko’;d izfof"V;ka dj ,oa gLrk{kfjr dj]

mailto:r@vkifRr
mailto:fDr@laLFkk
mailto:fDr@laLFkk
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LdSu izfr fMftVy lkbfuax lfVZfQdsV ds  ek/;e ls  vkWuykbZu

viyksM djuk gksxkA

¼ii½ ;fn lewg dk izkjafHkd vk/kkj ewY; ¼vilsV izkbZt½ :- nl

djksM+ ls vf/kd gS] rks fnukad 31-03-2019 dh fLFkfr esa fufonkdkj

dh  Networth]  lewg ds  izkjafHkd vk/kkj  ewY; ¼vilsV izkbZt½ ds

U;wure 50 izfr’kr ds lerqY; gksuh vfuok;Z gSA bl gsrq fufonkdkj

dks  lunh  ys[kkdkj  ¼pkVZMZ  ,dkmUVsaV½  }kjk]  o"kZ  2018&19  ds

vadsf{kr ys[kksa  (Standalone basis)  ds vk/kkj ij] fnukad 31-03-2019

dh fLFkfr esa] tkjh Certificate miyC/k djkuk vfuok;Z gksxkA

;fn o"kZ 2018&19 ds ys[ks Final  Qkbuy u gq, gksa] rks ,slh

fLFkfr esa  o"kZ  2017&18 ds  vadsf{kr ys[kksa  ds  vk/kkj  ij]  fnukad

31-03-2018 dh fLFkfr esa  Networth dk mijksDrkuqlkj tkjh izek.k

i= ekU; gksxkA

¼iii½ fufonkdkj  dks  bZ&fufonk  izLrqr  djrs  le;  ifjf’k"V&4

vuqlkj fooj.k] ;fn vkosnd O;fDr ugha gS] ifjf’k"V&5 esa nf’kZr

izk:i vuqlkj vf/kdkj i= ¼mfpr ewY; ds ukWu T;wfMf’k;y LVSEi

isij ij fu"ikfnr dj uksVjkbZTM fd;k tkuk gS½ ,oa ifjf’k"V&6 ij

fn;s  x;s  LFky  Hkze.k  ds  fy,  ?kks"k.kk  ¼mfpr  ewY;  ds  ukWu

T;wfMf’k;y LVkEi isij ij½ Ldsu dj viyksM djuk gksxkA

¼[k½ foRrh;  izLrko %&  bPNqd  fufonkdkj  vf/kÑr  iksVZy

https://mptenders.gov.in  ij  vkWuykbZu  foRrh;  izLrko  izLrqr

¼lcfeV½ djsxkA

¼x½ rduhdh  ,oa  foRrh;  izLrko  ek=  vkWuykbZu  eksM  esa  gh

lcfeV fd;s tkosaxsA fdlh izdkj dh fQftdy fcM ekU; ugha dh

tkosxhA  rduhdh  ,oa  foRrh;  izLrko  ,d  lkFk  izLrqr  fd;s

tkosaxsA ,oa muds [kksys tkus dh frfFk Hkh iksVZy ij nf’kZr gksxhA
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¼?k½ rduhdh  izLrko  dk  ewY;kadu&  izFker%  rduhdh  fcM

[kksyh  tkosxh  ,oa  ek= ,sls  fufonkdkjksa  ds  foRrh; izLrko  [kksy

tkosasxs tks fd okafNr rduhdh vgZrk iw.kZ djrs gksA

¼vi½ bZ&fufonk esa 'kkfey [knkuksa ds lewgksa dk fooj.k ,oa

izkjafHkd vk/kkj ewY; ¼vilsV izkbt½ dk fu/kkZj.k&

fufonk izi= ds ifjf’k"V&1 esa nf’kZr lwph esa bZ&fufonk esa

'kkfey  jsr  [knkuksa  ds  ftysokj  lewg  dk  fooj.k  gSA  lkFk  gh

ifjf’k"V&1 esa mudh foØ; ;ksX; okf"kZd ek=k dk mYys[k gS ,oa

mDRk mYysf[kr ek=k ,oa nj :- 125@& izfr ?kuehVj dk xq.kuQy

¼ftysokj foØ; ;ksX; okf"kZd ek=k  x 125½ mDr  lewg@ftyk ds

fy;s izkjafHkd vk/kkj ewY; ¼vilsV izkbt½ gksxkA

¼vii½ bZ-,e-Mh- ¼vekur jkf’k½

¼d½ iathÑr  O;fDr@laLFkk pkgs  vuqlkj ,d ls vf/k lewg ds

fy, fufonk izLrqr djusa gsrq ik= gksaxs ,oa izR;sd lewg gsrq fu/kkZfjr

vk/kkj ewY; dh 25% i``Fkd&i``Fkd vkWuykbu bZ-,e-Mh-  ds :i esa

fu/kkZfjr  [kkrs  esa  tek  djus  mijkar  gh  fufonk  esa  Hkkx  ys

ldsaxs@ldsxhA

¼[k½ mijksDrkuqlkj  tek  dh  xbZ  bZ-,e-Mh-  dh  jkf’k]  lQy

fufonkdkj ds ekeys esa lqj{kk tek jkf’k ds :i esa tek jgsxh vkSj

Bsdk vof/k ds nkSjku vuqca/k ds fuca/ku vkSj 'krksZ dk lE;d :i ls

ikyu djus ,oa [knku ds lQyrkiwoZd lapkyu mijkar Bsdk vof/k

dh  lekfIr  ds  i’pkr  gh  okilh  ;ksX;  gksxhA  fuEu  dafMdk  x

vuqlkj f}rh; mPpre fufonkdkj dks NksM+dj 'ks"k fufonkdkjksa dh

jkf’k ;FkkfLFkfr vkWuykbZu okil dh tk,xhA

¼x½ fufonk izfØ;k gsrq lewg dh fufonk frfFk ,.oa le; fu;r

jgsxk  ,oa  fu;r  dkykof/k  dk  volku  gksus  ds  i’pkr~  fdlh

fofufnZ"V  lewg  ds  fy,  izkIr  lHkh  fufonk,a]  fufonk  izi=  esa

mfYyf[kr frfFk  ds  vuqlkj [kksyh tk,axhA izkIr fufonkvksa  esa  ls

mailto:ldsaxs@ldsxhA
mailto:fDr@laLFkk
mailto:lewg@ftyk
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mPpre fufonkdkj dks fuxe }kjk lQy fufonkdkj ?kkksf"kr djrs

gq, bldh lwpuk ifjf’k"V&7 esa lacaf/kr dysDVj dks nsxkA blds

vfrfjDr ,sls f}rh; mPpre fufonkdkj ftlds }kjk izLrqr fufonk

jkf’k dk varj mPpre fufonkdkj ls 10 izfr’kr ls vf/kd u gks]

bldh lwpuk fuxe }kjk lacaf/kr dysDVj dks Hkh nh tk,xhA

¼viii½ ,dy fufonk

¼d½ fufonk izfØ;k esa  izFke vkea=.k  esas  fdlh lewg fo’ks"k  dh

,dy fufonk izkIr gksus  ij mls fujLr fd;k tk;sxk ,oa [knku

lewg dh iqu% fufonk vkeaf=r dh tk,xhA

¼[k½ fdlh lewg dh yxkrkj nwljh vFkok rhljh fufonk esa ,dy

fufonk izkIr gksrh gS ,oa izkIr fufonk lewg gsrq fu/kkZfjr vk/kkj ewY;

ls  10  izfr’kr  vf/kd  vFkok  mlls  vf/kd  gks  rks  ,sls  ,dy

fufonkdkj dks lQy fufonkdkj ?kksf"kr fd;k tk,xk fuxe }kjk

bldh lwpuk dysDVj dks nh tk,xhA

¼x½ fdlh Hkh lewg dh yxkrkj rhu ckj fufonk izkIr u gksus]

fu;r vk/kkj ewY; ls de fufonk izkIr gksus ij] lapkyd dkj.kksa dh

tkudkjh izkIr djsxk rFkk leLr ,sls leLr  dk;Z@mik; ftlesa

lewg dk iquxZBu lfEefyr gS] fd, tk,axs ftlls ml lewg dh jsr

[knkuksa ds fy, fufonk izkIr gks ldsA

5. Furthermore,  NIT  contained  various  Annexures  of  which

Annexure  5,  ‘Pradhikar  Patra’,  which  is  relevant  in  the  present

matters was to be furnished only by Company/Partnership/Limited

Liability  Partnership  (LLP)  on  non-judicial  stamp  paper  of

appropriate  value.  Annexure  5  is  reproduced  below  for  ready

reference :

mailto:Z@mik
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ifjf’k"V&5

izkkf/kdkj i= dk izk:i

¼mfpr ewY; ds ukWu T;wfMf’k;y LVSEi isij ij fu"ikfnr dj
uksVjkbZTM fd;k tkuk gS½

dsoy  daiuh@lk>snkjh  QeZ@lhfer nkf;Ro  Hkkxhnkjh

¼,y,yih½ }kjk miyC/k djkbZ tk,xhA

ge  ------------------------------------------  ¼uke½]  irk  --------------------------------------¼iathÑr dk;kZy;  dk

irk½  %Jh@lqJh ¼uke½  ------------------------------------------  vkRet@vkRetk@iRuh

------------------------------------------  dks  fn-  e/;izns’k  LVsV ekbZfuax dkiksZjs’ku fyfeVsM

¼fuxe½ dks-------------------jsr [knkuksa ds lewg gsrq vkeaf=r fufonk esa Hkkx

ysus]  vuqca/k  fu"ikfnr djus rd izLrko vkSj vU; nLrkost vkSj

ys[ku]  izhfcM  vkSj  vU;  cSBdksa  esa  Hkkx  ysus  vkSj  fuxe  dks

lwpuk@izfrfØ;k nsus] lHkh izi=ksa@nLrkostksa@vkosnuksa ij gLrk{kj

djus] fuxe }kjk vkeaf=r jsr lewgksa dh fufonk esa gekjk izfrfuf/kRo

djus rFkk gekjs izLrko dh LohÑfr ds ifj.kkeLo:i e/;izns’k jsr

¼[kuu] ifjogu] Hk.Mkj.k rFkk O;kikj½ fu;e] 2019 ds varxZr lQy

fufonkdkj@Bsdsnkj ds :i esa vuqca/kuksa vkSj opu i=ksa ij gLrk{kj

vkSj  fu"iknu]  vkSj  fufonk  vkSj@;k  gekjs  izLrko  ds  laca/k  esa]

fuxe@dysDVj@ljdkj ls  fuiVuk vkfn leLr dk;ksZ  ds  fy,]

vkt fnukad ls dysDVj ds lkFk vuqca/k esa izos’k djus rd] gekjs

uke  vkSj  gekjh  rjQ  ls  leLr  dk;Zokfg;ka  laikfnr  djus  ds

fy, ,rn~ }kjk gekjs vf/kÑr O;fDr ds :i esa euksuhr] fu;qDr vkSj

vf/kÑr djrs gSA

vkSj ge bl izdkj iqf"V djrs gSa  fd gekjs  }kjk vf/kÑr

O;fDr dks iznku dh xbZ 'kfDr;ksa ds iz;ksx ds nkSjku vkSj fd;s x;s

lHkh  dk;Z]  deksZ  vkSj  phtksa  dks  dkuwuh  :i  ls  fd;k  x;k  ;k

gekjs   }kjk  vf/kÑr fd;s  tkus  ds  dkj.k  vkSj  iznku fd;s  x;s

mailto:vuqca/kuksa@vkSj
mailto:fufonkdkj@Bsdsnkj
mailto:%25Jh@lqJh
mailto:QeZ@lhfer
mailto:daiuh@lk
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izkf/kdkj i= ds iz;ksx esa vf/kÑr O;fDr }kjk fd, x, lHkh ÑR;ksa]

deksZ vkSj phtkas dks ges’kk gekjs }kjk fd;k x;k ekuk tk,xkA

lk{; esa geus] ------------------------------------------------------------------------ ds fnu] 2018 dks -----------

Åij ukfer O;fDr dks bl izkf/kdkj i= ij fu"ikfnr djds

vf/kÑr O;fDr fu;qDr fd;kA

gLrk{kj
    ¼uke] ’kh"kZd] irk½

xokg %&
1-
2-
uksV % izkf/kdkj i= ds fu"iknu ds rjhdk ykxw ;ksX;] dkuwu o

pkVZj nLrkostksa esa fu/kkZfjr izfØ;k ;fn dksbZ gks] ds vk/kkj ij gksuk

pkfg,A

6. It is further revealed from material on record that as stipulated

in NIT dated 05.10.2019, a pre-bid meeting was held on 15.10.2019

and  16.10.2019  to  resolve  queries  and  doubts  raised  by  the

prospective participants. As regards to doubts about the stamp duty

to be affixed on “Pradhikar Patra”, it was resolved to be executed on

Rs.1000/- stamp paper.

7. It is also pertinent to note that NIT also contained Clause 27

which stipulated for correction in the tender documents before last

date of submission of tender.

8.  Petitioners submitted their online bids along with the relevant

documents before last date which was extended from 08.11.2019 to

26.11.2019.



11

WP-26919-2019, WP-26939-2019 & WP 4734-2020

9. That, on 05.12.2019, these petitioners were informed that their

bid for the tender for Sidhi/Singrauli group of sand quarry has been

rejected  during  Technical  evaluation  by  the  duly  constituted

Committee and declared disqualified for financial bid opening for

the reason that Annexure 5 has not been adequately stamped as per

terms and conditions of a tender document and instruction. In case

of  Panna  group  of  sand  quarry,  the  petitioner  was  informed  on

24.12.2019 that he is not qualified for financial bid opening for the

reason abovementioned. 

10. The  rejection  of  bid  is  the  cause  for  filing  these  petitions,

seeking  direction  to  quash  the  rejection  order  and  direction  for

consideration of financial bid.

11. It  be  noted  that  in  furtherance  to  acceptance  of  bid  of  the

eligible persons, who are arrayed as private respondent in respective

petitions, steps have been taken as stipulated in Rules 11, 12 and 13

of Rules of 2019, such as depositing of 50% amount of the highest

tender  amount,  25%  whereof  is  the  EMD,  statutory  permission

which include mining plan, environmental clearance, water and air

consent and the permissible quantity.
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12. Be  that  as  it  may.  Precise  submission  on  behalf  of  the

petitioners is that the stipulation as to appropriate stamp duty on

‘Pradhikar Patra’ being a non-essential  ancillary condition,  was a

defect which being curable in nature, rejection of bid for a deficit

stamp duty of Rs.900/- was not only illegal and arbitrary but is also

contrary to public interest as the same has led to revenue loss of

crores  of  rupees,  because  the  petitioners’  whose  bid  has  been

rejected  is  much higher  than of  the  respondents  whose offer  has

been accepted. Further contending that the terms and conditions of

the tender can be essential and non-essential, it is urged that while

the conditions essential are those which determines the eligibility of

the party concerned and are inherent  in  nature;  such as filing of

‘Pradhikar  Patra’  by  the  Company/Partnership  Firm/Limited

Liability  Partnership;  whereas  the  condition  that  such  ‘Pradhikar

Patra’ be on an appropriate stamp duty being an ancillary condition

is in the nature of non-essential condition, which being curable will

not empower the respondent/M.P. State Mining Corporation Ltd. to

reject the bid,  which tantamount to be an arbitrary and irrational

exercise of power which can be interfered with in a writ petition

under Article 226 of the Constitution. It is further contended that an
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aspect of deficit stamp duty since falls within the domain of revenue

to the State and being curable under the Stamp Act, non-adherence

to such corrective measures by the State, more particularly, when

such non-rectification leads to revenue loss in crores, tantamounts to

an arbitrary exercise of powers. Another contention raised on behalf

of the petitioners, more particularly, the petitioner in Writ Petition

No.26939/2019 is that of discrimination. It is urged that the bid of

one Shri Vineet Bhargava who applied for Bhopal group of sand

quarry with a ‘Pradhikar Patra’ on Rs.100/- stamp paper was duly

accepted, whereas, the bid of the petitioners has been rejected. It is

urged that the petitioners cannot be discriminated, therefore also, it

is  contended  that,  the  rejection  order  is  bad  and  deserves  to  be

quashed. Petitioners, accordingly, seek quashment of the rejection

order  and  a  direction  to  the  respondent/Corporation  to  open  the

financial bid and take steps thereon.

13. The  respondents,  on  their  turn,  vehemently  refute  the

contention  that  the  affixation  of  appropriate  stamp  duty  on  the

‘Pradhikar Patra’ is a non-essential condition as could be waived of

or  allowed  to  be  rectified.  It  is  urged  that,  all  the  conditions

stipulated in the tender document including the terms in Clause 5



14

WP-26919-2019, WP-26939-2019 & WP 4734-2020

and  6  were  essential  conditions  and  it  was  imperative  and

mandatory on the part of every bidder to have adhered to the terms

and conditions of the tender. It is urged that, to alleviate any doubt

in respect of terms and conditions of tender, pre-tender meeting was

held  on 15.10.2016  and  16.10.2016,  wherein  prospective  bidders

participated  and  after  considering  the  queries  and  doubts,

clarification was issued. It is urged that, as to the value of stamp

duty on Annexure 5, which was a “Pradhikar Patra”, it was clarified

that  the  value  of  it  would  be  Rs.1000/-  stamp duty.  Despite  the

clarification,  it  is  contended  that,  the  petitioners  furnished  the

‘Pradhikar Patra’ on Rs.100/- stamp duty. It is urged that though the

petitioners had opportunity to rectify the mistake as per Clause 27,

yet no effort was made to rectify the deficiency. It is contended that

since the bids by the petitioners were not complete and defective,

the  same  were  rightly  rejected.  As  regard  to  the  contention  of

discrimination qua Shri Vineet Bhargava, it is urged that Annexure

P-5  being  applicable  only  to  Companies/Partnership  Concern/

Limited  Liability  Partnership  and  not  to  an  individual  who

participated in the bid, furnishing of ‘Pradhikar Patra’ on Rs.100/-

stamp  paper  by  Shri  Vineet  Bhargava,  an  individual,  was  of  no
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consequences, because an individual is not required under any law

to authorize himself to participate in the bid proceedings. As to the

contention that because of the deficit of Rs.900/- stamp duty, the

State suffered crores of public money because of the difference in

bid amount offered by the petitioner and the highest bidder whose

offer was accepted, it is contended that at the preliminary stage of

scrutiny, no one knows as to whose bid is highest, what is important

at this stage is, whether the contender fulfills the imperative terms

and conditions stipulated in the tender document. A contender, it is

urged,  who  does  not  fulfill  the  requisite  and  his  candidature  is

rejected cannot later take any mileage of the bid amount because the

same is of no consequences. It is further contended that the relief as

sought  by  the  petitioners,  if  acceded  to  at  the  stage  when  the

agreement has been executed with the successful bidder, it will lead

to restarting of entire process which will not be congenial to public

interest, as the same may lead to fresh auction, resulting in price

escalation  which  will  be  detrimental  to  public  interest.  On these

contentions, respondents seek dismissal of petitions.
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14. Catena of decisions were cited by both the parties to bring

home their  respective  submissions,  which  we  will  dwelt  with  at

appropriate stage.

15. Considered rival contentions and perused the material placed

on record.

16. The  issue  which  arises  for  consideration  is,  whether

appropriate stamp duty on a ‘Pradhikar Patra’ can be an ancillary or

non-essential condition, as would forbid the rejection of bid for its

non-compliance.  And,  whether  the  respondent/M.P.  State  Mining

Corporation Ltd.  was justified in rejecting the candidature of the

petitioners having deviated from affixing appropriate stamp duty. 

17. Evidently, Clause 5 and 6 of the Tender Document (which is

defined in Clause 3(iv) to mean ^fufonk nLrkost* ls rkRi;Z e/;izns’k jsr

¼[kuu] ifjogu] Hk.Mkj.k ,oa O;kikj½ fu;e] 2019 rFkk muds vraxZr fu"ikfnr

leLr  nLrkost]  bZ&fufonk  vkea=.k  lwpuk]  bZ&fufonk  izi=  ,oa  mlesa

layXu@iznRr nLrkost ls gS) respectively provides for presentation of e-

Tender online, e-Tender procedure and the declaration of successful

bidder.  Sub-clause  (d)  of  Clause  5  lays  down  technical

qualifications  that,  the  bidder  is  not  bankrupt,  no  dues  are

outstanding relating to allotted mines and minerals, the bidder is not
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blacklisted by the Mineral Department of State of Madhya Pradesh,

the  bidder  should  be  a  citizen  of  India,  Registered  Firm,  LLP,

Registered Society or Indian Company (any legal person). It further

stipulates that if  bidder is an individual,  he shall furnish Aadhaar

Card/PAN Card and if Partnership Firm, Company, Society or LLP

shall  respectively  produce  registration  certificate  issued  by  the

Registrar,  Firms and Society or other authorized agency, copy of

Certification of incorporation issued by the Registrar of Companies,

Registration  Certificate  under  Societies  Act  or  LLP Registration

Certificate issued by the Registrar of Companies, as the case may

be.  And that,  the bidder  should have PAN from the Income Tax

Department. That, sub-clause (v)(d)(i)(ii)(iii) of Clause 6 stipulates

uploading  of  Technical  Documents;  viz.  Online  Agreement

(Annexure 3), Net Worth Certificate as of 31.12.2019 issued by the

Chartered  Accountant  and  if  the  bidder  is  not  a  person  (i.e.  an

individual), the details as per Annexure-4 and ‘Pradhikar Patra’ as

per  Annexure-5  (executed  on  the  adequate  value  of  non-judicial

stamp and notarized). That, sub-clause ([k) of Clause 6 provides for

submission of online financial bid. Furthermore, Sub-clause (x) of

Clause  6  lays  down  that  Technical  and  Financial  bid  shall  be
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submitted online and that the physical  bid shall  not  be accepted.

And that both the bids to be submitted together and the date of their

opening shall be displayed on portal. Furthermore, Sub-clause (?k) of

Clause 6 stipulates that the technical bid will first be opened and the

financial bid of only such bidders will be opened who qualify in

Technical bid.

18. It is further borne out from Annexure P/1 (which is NIT dated

05.10.2019) in Writ Petition No.26939/2019 that a pre-bid meeting

was arranged on 15.10.2019 and 16.10.2019 for clearing of doubts,

stating therein:

jsr [kfut dh bZ&fufonk lwpuk

e/;izns’k jkT; [kfut fuxe] e/;izns’k 'kklu dk miØe gS ftls

jkT; 'kklu us izns’k esa e/;izns’k jsr ¼[kuu] ifjogu] Hk.Mkj.k ,oa

O;kikj½ fu;e] 2019 varxZr lewgokj jsr [knkuksa  ds fufonkvksa  ds

ek/;e ls  lapkyu ds  fy;s  fufonk;sa  vkeaf=r djus  gsrq  vf/kÑr

fd;k gSA fuxe fofHkUu lewgksa ds vuqlkj jsr dh [knkuksa ds lapkyu

gsrq  vf/klwfpr dh xbZ  ek=k  ¼?kuehVj½  esa  ,oa  vkjf{kr ewY; ds

vk/kkj ij 05 o"kksZ gsrq ¼30 twu 2022 rd½ lapkyu ds fy;s ,u-vkbZ-

lh-  ds  vkWuykbu  iksVZy  https://mptenders.gov.in ds  ek/;e  ls

bPNqd ,oa ik=rk j[kus okys fufonkdkjksa  ls rduhdh izLrko ,oa

fufonk;sa vkeaf=r djrk gSA izR;sd lewg dh 25 izfr’kr lqj{kk fuf/k

ds lkFk rduhdh izLrko ,oa foRrh; fufonk tek djus dh vof/k 17

vDVwcj 2019 ls 08 ucEcj 2019 vijkUg esa 05%00 cts rd jgsxhA

https://mptenders.gov.in/
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bPNqd  fufonkvksa  dh  'kadkvksa  ds  fujkdj.k  ,oa  vkWuykbu

fufonk Hkjus dh izfØ;k ds laca/k esa izf’k{k.k ,oa tkudkjh dk l=

ohfM;ks dkaQzsl ds ek/;e ls fnukad 15-10-2019 dks iwokZUg 10%00

cts ls 12%00 cts nksigj rd ,oa fnukad 16-10-2019 dks 02%00 cts

ls 4%00 cts vijkUg rd j[kk tk;sxk tks fd izns’k ds lHkh ftyk

eq[;ky;ksa  esa  fu;r  LFkku  ij  vk;ksftr  gksxkA  blesa  bPNqd

fufonkdkj fu%’kqYd Hkkx ys ldsaxsA fufonk dh foLr``r izfØ;k] lewgksa

dk fooj.k] vuqca/k dk izk:i] foLr``r 'krsZ rFkk izfØ;k dk fooj.k

https://mptenders.gov.in     ds vfjfjDr e/;izns’k jkT; [kfut fuxe  

dh  vf/kÑr  osclkbV    www.mpsmcl.mp.gov.in     rFkk  lapkyuky;]  

HkkSfedh rFkk [kfudeZ ds iksVZy   https://ekhanij.mp.gov.in   ij fnukad  

08 vDVwcj 2019 ls miyC/k jgsxkA e/;izns’k jsr ¼[kuu] ifjogu]

Hk.Mkj.k  ,oa  O;kikj½  fu;e]  2019 Hkh  mDRk  osclkbV ,oa  [kfut

lk/ku foHkkx dh csolkbV   https://www.mineralresources.mp.gov.in  

ij miyC/k gS] fufonk izfØ;k ds laca/k esa fdlh Hkh izdkj ds la’k;

ds fuokj.k gsrq bZ&esy   info.mpsmc@mp.gov.in   ij i``PNk Hksth tk  

ldrh gS] lkFk gh e/;izns’k jkT; [kfut fuxe ds eq[; dk;kZy;

Ik;kZokl Hkou] f}rh; ry fLFkr dk;kZy; esa fdlh Hkh dk;kZy;hu

fnol esa mDr uEcjksa ij vFkok O;fDrxr :i ls laidZ fd;k tk

ldrk gSA

------     Emphasis supplied

19. It  is  not  in  dispute  that  a  pre-bid  meeting  was  held  on

15.10.2019 and 16.10.2019, wherein as many as 26 queries/doubts

were  clarified  and  the  clarifications  were  uploaded.  One  of  the

doubts raised was in respect of value of Stamp Duty to be affixed on

Annexure-5, whereon it was made clear that value of Stamp Duty

http://www.mpsmcl.mp.gov.in/
https://mptenders.gov.in/
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on said Annexure-5 shall be Rs.1000/-. The decision is reproduced

for ready reference :

fnukad 15-10-2019 ,oa fnukad 16-10-2019 dks izns’k esas jsr [kfut

dh fufonkvksa ds laca/k esa bPNqd fufonkdkjksa dh ’kadkvksa ds lek/kku

,oa i`PNk ds fujkdj.k ds laca/k esa izns’k ds lHkh ftyk eq[;ky;ksa esa

ohfM;ks dkUQzsfUlax dk vk;kstu fd;k x;k A ohfM;ks dkUQzsfUlax esa

i`PNkvksa ij Li"Vhdj.k muds le{k nf’kZZr fd;s x;s gS &

Ø- i`PNk i`PNkvksa dk Li"Vhdj.k 

1 fufonk  izi=  ds

ifjf’k"V&5  ¼izkf/kdkj

i=½ ij fdruh LVkEi

fM;wVh ns; gksxh ?

ifjf’k"V&5 ¼izkf/kdkj i=½ :0 1000

ds  LVkEi isij  ij  fu"ikfnr  fd;k

tkuk gksxk A vf/kÑr gLrk{kjh }kjk

gLrk{kfjr  dj  izkf/kdkj  i=  tek

djuk gksxk A  

20. It  is  pertinent  to note,  and,  not  disputed by the parties that

Clause  27  of  the  Tender  provides  for  rectification  of  Tender

Document before the last date. It states -

27- fufonk nLrkostksa esa lq/kkj 

bZ&fufonk  dh  vafre  rkjh[k  ds  iwoZ  fuxe  vko’;drkuqlkj  fufonk

nLrkostksa esa lq/kkj dj ldsxk ftldh tkudkjh lapkyuky; HkkSfedh rFkk

[kfudeZ e-iz- ds iksVZy ekhanij.mp.gov.in,  e/;izns’k jkT; [kfut fuxe

ds  iksVZy  mpsmcl.mp.gov.in  ,ao  ,u-vkbZ-lh  ds  iksVZy

https://mptenders.gov.in  esa  gh  iznf’kZr  fd;s  tk;sxsa  A  vr%  bPNzqd

fufonkdkjksa dks lykg nh tkrh gS fd os bu csolkbV@iksVZYl dks fu;fer

:i ls ns[ksa A 
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21. In view whereof, the ‘Pradhikar Patra’ with appropriate stamp

duty  was  construed  by  the  employer  as  an  essential  condition,

therefore, it was clarified in pre-tender meeting held on 15.10.2019

and 16.10.2019 that it shall bear the stamp duty of Rs.1000/- and

was made known to all the participants including the petitioners. 

22. We are informed, during the course of hearing that besides the

petitioners  and  successful  bidders,  there  were  other  Companies,

Partnership Firms and LLPs and except the present petitioners, all

others  had  uploaded  the  ‘Pradhikar  Patra’  with  stamp  duty  of

Rs.1000/-. Though total numbers of participants were also disclosed

during  course  of  hearing;  however,  since  no  such  number  of

participants  are  pleaded,  we  refrain  from adverting  to  the  same.

However,  there  is  no dispute that  besides the  petitioners  and the

respondent, there were other bidders.

23. Be that as it may, the fact remains that with the clarification

being made in pre-tender sitting as to the actual value of stamp duty

(Rs.1000/-)  on the ‘Pradhikar Patra’,  there was no scope for any

deviation from the terms. It being an essential condition. 

24. In the matter of tender, the terms and conditions thereof has to

be  understood  from  the  angle  of  the  employer  and  that  such
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employer  will  be within his  right  to ensure the strict  compliance

thereof. In  G.J. Fernandez vs State of Karnataka (1990) 2 SCC

488, it is held that “the employer has the right to punctiliously and

rigidly enforce the terms of the tender”. In  Puravankara Projects

Ltd. vs Hotel Venus International (2007) 10 SCC 33,  it is held

that  “tender  terms  are  contractual  and  it  is  the  privilege  of  the

Government  which  invites  its  tenders  and  courts  do  not  have

jurisdiction to judge as to how the tender terms should be framed.

25. In  Afcons  Infrastructure  Ltd.  vs  Nagpur  Metro  Rail

Corpn. Ltd. (2016) 16 SCC 818, it is held :

“15. We may add that the owner or the employer of a

project,  having  authored  the  tender  documents,  is  the

best  person  to  understand  and  appreciate  its

requirements  and  interpret  its  documents.  The

constitutional  courts  must  defer  to  this  understanding

and appreciation of the tender documents, unless there is

mala  fide  or  perversity  in  the  understanding  or

appreciation  or  in  the  application  of  the  terms  of  the

tender  conditions.  It  is  possible  that  the  owner  or

employer of a project may give an interpretation to the

tender  documents  that  is  not  acceptable  to  the

constitutional courts but that by itself is not a reason for

interfering with the interpretation given.”

26. Affixing of  appropriate  stamp duty on ‘Pradhikar  Patra’,  in

our considered opinion, being an essential condition and the same
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being not adhered to by the petitioners, nor the defect was rectified

as per Clause 27, the respondent/M.P. State Mining Corporation Ltd

was justified in rejecting the bid application of the petitioners at the

threshold.

27. Much  emphasis  has  been  laid  by  the  petitioners  on  the

decisions in Poddar Steel Corpn. vs Ganesh Engineering Works

(1991)  3  SCC  273  and  Rashmi  Metaliks  Ltd.  vs  Kolkata

Metropolitan Development Authority (2013) 10 SCC 95, wherein

it is held that deviation from non-essential or ancillary or subsidiary

terms  of  an  NIT  and  substantial  compliance  (as  held  in  Tejas

Constructions & Infrastructure (P) Ltd. vs Municipal Council,

Sendhwa (2012) 6 SCC 464) of such terms will not be fatal, are of

no  assistance  in  the  case  at  hand,  as  we  find  that  the  employer

through their pre-tender meeting ensured that the ‘Pradhikar Patra’

must be on stamp duty of Rs.1000/- and thus, made it an essential

condition.

28. In  Central  Coalfields  Ltd.  vs  SLL-SML (Joint  Venture

Consortium) (2016) 8 SCC 622, it is held:

“42. Unfortunately,  this Court in  Poddar Steel [Poddar

Steel Corpn. v.  Ganesh Engg. Works, (1991) 3 SCC 273]

did  not  at  all  advert  to  the  privilege-of-participation
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principle laid down in Ramana Dayaram Shetty [Ramana

Dayaram  Shetty v.  International  Airport  Authority  of

India, (1979) 3 SCC 489] and accepted in G.J. Fernandez

[G.J. Fernandez v. State of Karnataka, (1990) 2 SCC 488]

. In other words, this Court did not consider whether, as a

result  of  the  deviation,  others  could  also  have  become

eligible  to  participate  in  the  bidding  process.  This

principle  was  ignored  in  Poddar  Steel [Poddar  Steel

Corpn. v. Ganesh Engg. Works, (1991) 3 SCC 273]. 

43. Continuing  in  the  vein  of  accepting  the  inherent

authority of an employer to deviate from the terms and

conditions of an NIT, and reintroducing the privilege-of-

participation principle and the level playing field concept,

this Court laid emphasis on the decision-making process,

particularly in respect of a commercial contract.  One of

the more significant cases on the subject is the three-Judge

decision in Tata Cellular v. Union of India [Tata Cellular

v.  Union  of  India,  (1994)  6  SCC  651]  which  gave

importance  to  the  lawfulness  of  a  decision  and  not  its

soundness.  If  an  administrative  decision,  such  as  a

deviation in the terms of NIT is not arbitrary, irrational,

unreasonable,  mala  fide  or  biased,  the  courts  will  not

judicially review the decision taken. Similarly, the courts

will not countenance interference with the decision at the

behest of an unsuccessful bidder in respect of a technical

or procedural violation. This was quite clearly stated by

this  Court  (following  Tata  Cellular [Tata  Cellular v.

Union of India, (1994) 6 SCC 651]) in Jagdish Mandal v.
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State of Orissa [Jagdish Mandal v. State of Orissa, (2007)

14 SCC 517] in the following words: (SCC p. 531, para

22) 

“22. Judicial review of administrative action is intended to

prevent arbitrariness, irrationality, unreasonableness, bias

and mala fides. Its purpose is to check whether choice or

decision  is  made  “lawfully”  and  not  to  check  whether

choice or decision is “sound”. When the power of judicial

review is invoked in matters relating to tenders or award

of contracts,  certain special  features should be borne in

mind. A contract is a commercial transaction. Evaluating

tenders and awarding contracts are essentially commercial

functions. Principles of equity and natural justice stay at a

distance. If  the decision relating to award of contract is

bona  fide  and  is  in  public  interest,  courts  will  not,  in

exercise of power of judicial  review, interfere even if  a

procedural aberration or error in assessment or prejudice

to a tenderer, is made out. The power of judicial review

will  not  be  permitted  to  be  invoked  to  protect  private

interest  at  the  cost  of  public  interest,  or  to  decide

contractual  disputes.  The  tenderer  or  contractor  with  a

grievance  can  always  seek  damages  in  a  civil  court.

Attempts  by  unsuccessful  tenderers  with  imaginary

grievances, wounded pride and business rivalry, to make

mountains out of molehills of some technical/procedural

violation or some prejudice to self, and persuade courts to

interfere by exercising power of judicial review, should be

resisted.  Such interferences,  either interim or final,  may

hold up public works for years, or delay relief and succour

to  thousands and millions  and may increase  the  project

cost manifold.” 

This Court then laid down the questions that ought to be

asked in such a situation. It  was said:  (Jagdish Mandal

case [Jagdish Mandal v.  State of Orissa, (2007) 14 SCC

517] , SCC p. 531, para 22) 

“22. … Therefore, a court before interfering in tender or

contractual matters in exercise of power of judicial review,

should pose to itself the following questions:
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(i) Whether the process adopted or decision made by the

authority is mala fide or intended to favour someone;

or

Whether  the  process  adopted  or  decision  made  is  so

arbitrary and irrational that the court can say: “the decision

is such that no responsible authority acting reasonably and

in accordance with relevant law could have reached”;

(ii) Whether public interest is affected.

If  the  answers  are  in  the  negative,  there  should  be  no

interference under Article 226.”

44. On asking these questions in the present appeals, it

is more than apparent that the decision taken by CCL to

adhere to the terms and conditions of NIT and the GTC

was certainly not irrational in any manner whatsoever or

intended to favour anyone. The decision was lawful and

not unsound. 

45. Rashmi Metaliks [Rashmi Metaliks Ltd. v. Kolkata

Metropolitan Development Authority, (2013) 10 SCC 95 :

(2013) 4 SCC (Civ) 650 : (2014) 1 SCC (Cri) 43 : (2013)

2  SCC (L&S)  858]  was  a  comparatively  different  case

inasmuch as Clause (j) of NIT was the subject-matter of

consideration.  This  clause  required  a  bidder  to  submit

“Valid PAN No.,  VAT No.,  copy of acknowledgment of

latest income tax return and professional tax return”. The

employer  interpreted  this  to  be  an  essential  term  for

qualifying in the bidding process. This view was upheld

by  a  learned  Single  Judge  [Rashmi  Metaliks  Ltd.  v.

Kolkata Metropolitan Development Authority, 2013 SCC

OnLine  Cal  11769]  and  the  Division  Bench  [Rashmi

Metaliks Ltd. v. K.M.D.A., 2013 SCC OnLine Cal 12769]

of  the  Calcutta  High Court.  This  Court  reversed  in  the
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following words: (Rashmi Metaliks case [Rashmi Metaliks

Ltd.  v.  Kolkata  Metropolitan  Development  Authority,

(2013) 10 SCC 95 : (2013) 4 SCC (Civ) 650 : (2014) 1

SCC (Cri) 43 : (2013) 2 SCC (L&S) 858] , SCC p. 105,

para 18)

“18. We  think  that  the  income  tax  return  would  have

assumed the character of an essential term if one of the

qualifications  was  either  the  gross  income  or  the  net

income on which tax was attracted. In many cases this is a

salutary  stipulation,  since  it  is  indicative  of  the

commercial standing and reliability of the tendering entity.

This feature being absent, we think that the filing of the

latest  income  tax  return  was  a  collateral  term,  and

accordingly the Tendering Authority ought to have brought

this discrepancy to the notice of the appellant Company

and if even thereafter no rectification had been carried out,

the position may have been appreciably different.”

Essentially  therefore,  this  Court  substituted  its  view for

that of the employer who interpreted this term of NIT to

be mandatory for compliance. Rashmi Metaliks [Rashmi

Metaliks  Ltd.  v.  Kolkata  Metropolitan  Development

Authority, (2013) 10 SCC 95 : (2013) 4 SCC (Civ) 650 :

(2014)  1  SCC  (Cri)  43  :  (2013)  2  SCC  (L&S)  858]

followed  Poddar  Steel  [Poddar  Steel  Corpn.  v.  Ganesh

Engg.  Works,  (1991)  3  SCC  273]  and  apparently

overlooked  the  dictum  laid  down  in  Ramana  Dayaram

Shetty [Ramana Dayaram Shetty v.  International Airport

Authority of India, (1979) 3 SCC 489] , G.J. Fernandez

[G.J.  Fernandez  v.  State  of  Karnataka,  (1990)  2  SCC

488]  ,  Tata  Cellular  [Tata  Cellular  v.  Union  of  India,

(1994) 6 SCC 651] and Jagdish Mandal [Jagdish Mandal

v.  State  of  Orissa,  (2007)  14  SCC  517]  and  must  be
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confined  to  its  own  peculiar  facts.  In  any  event,  this

decision does not advance the case of any of the parties

before us.

46. It is true that in Poddar Steel [Poddar Steel Corpn.

v. Ganesh Engg. Works, (1991) 3 SCC 273] and in Rashmi

Metaliks [Rashmi Metaliks  Ltd. v.  Kolkata Metropolitan

Development Authority, (2013) 10 SCC 95 : (2013) 4 SCC

(Civ) 650 : (2014) 1 SCC (Cri) 43 : (2013) 2 SCC (L&S)

858] a distinction has been drawn by this Court between

essential and ancillary and subsidiary conditions in the bid

documents.  A similar  distinction  was  adverted  to  more

recently  in  Bakshi  Security  and  Personnel  Services  (P)

Ltd. v. Devkishan Computed (P) Ltd. [Bakshi Security and

Personnel Services (P) Ltd. v.  Devkishan Computed (P)

Ltd., (2016) 8 SCC 446 : (2016) 7 Scale 425] through a

reference made to  Poddar Steel [Poddar Steel Corpn. v.

Ganesh Engg. Works,  (1991) 3 SCC 273] . In that case,

this  Court  held  a  particular  term  of  NIT  as  essential

(confirming the view of the employer) and also referred to

the  “admonition”  given  in  Jagdish  Mandal [Jagdish

Mandal v.  State of Orissa, (2007) 14 SCC 517] followed

in  Michigan  Rubber  (India)  Ltd. v.  State  of  Karnataka

[Michigan  Rubber  (India)  Ltd. v.  State  of  Karnataka,

(2012) 8 SCC 216] .  Thereafter,  this  Court  rejected the

challenge  to  the  employer's  decision  holding  Bakshi

Security and Personnel Services ineligible to participate in

the tender.
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47. The result of this discussion is that the issue of the

acceptance  or  rejection  of  a  bid  or  a  bidder  should  be

looked  at  not  only  from  the  point  of  view  of  the

unsuccessful party but also from the point of view of the

employer. As held in  Ramana Dayaram Shetty [Ramana

Dayaram  Shetty v.  International  Airport  Authority  of

India,  (1979)  3  SCC 489]  the  terms  of  NIT cannot  be

ignored as being redundant or superfluous. They must be

given  a  meaning  and  the  necessary  significance.  As

pointed out  in  Tata Cellular [Tata Cellular v.  Union of

India, (1994) 6 SCC 651] there must be judicial restraint

in  interfering  with  administrative  action.  Ordinarily,  the

soundness of the decision taken by the employer ought not

to  be  questioned  but  the  decision-making  process  can

certainly be subject to judicial review. The soundness of

the decision may be questioned if it is irrational or mala

fide or intended to favour someone or a decision “that no

responsible authority acting reasonably and in accordance

with relevant law could have reached” as held in Jagdish

Mandal [Jagdish  Mandal v.  State  of  Orissa,  (2007)  14

SCC  517]  followed  in  Michigan  Rubber [Michigan

Rubber (India) Ltd. v.  State of Karnataka, (2012) 8 SCC

216] .

48. Therefore, whether a term of NIT is essential or not

is  a  decision  taken  by  the  employer  which  should  be

respected. Even if the term is essential, the employer has

the  inherent  authority  to  deviate  from  it  provided  the

deviation is made applicable to all bidders and potential
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bidders  as  held  in  Ramana  Dayaram  Shetty [Ramana

Dayaram  Shetty v.  International  Airport  Authority  of

India, (1979) 3 SCC 489] . However, if the term is held by

the  employer  to  be  ancillary  or  subsidiary,  even  that

decision  should  be  respected.  The  lawfulness  of  that

decision can be  questioned on very limited grounds,  as

mentioned in the various decisions discussed above, but

the  soundness  of  the  decision  cannot  be  questioned,

otherwise this Court would be taking over the function of

the tender issuing authority, which it cannot.

49.  Again,  looked  at  from  the  point  of  view  of  the

employer  if  the  courts  take  over  the  decision-making

function of the employer and make a distinction between

essential and non-essential terms contrary to the intention

of the employer and thereby rewrite  the arrangement,  it

could lead to all sorts of problems including the one that

we are grappling with. For example, the GTC that we are

concerned  with  specifically  states  in  Clause  15.2  that

“Any  bid  not  accompanied  by  an  acceptable  Bid

Security/EMD shall be rejected by the employer as non-

responsive”. Surely, CCL ex facie intended this term to be

mandatory,  yet  the  High  Court  held  that  the  bank

guarantee  in  a  format  not  prescribed  by  it  ought  to  be

accepted since that requirement was a non-essential term

of the GTC. From the point of view of CCL, the GTC has

been impermissibly rewritten by the High Court.”



31

WP-26919-2019, WP-26939-2019 & WP 4734-2020

29. In view whereof, the petitioners are also not benefited by the

decision  in  Satish  Chander  Saxena  v.  Delhi  Administration

(2001)  59  DRJ  344 by  Delhi  High  Court  and  the  decisions  in

Knowledge  Infrastructure  Systems  Pvt.  Ltd.  vs  Maharashtra

Power Generation Co. Ltd. (2014) SCC OnLine Bom 885  and

Shri  Vyankatesh  Trading  Company  vs  Food  Corporation  of

India (2016)  SCC  Online  Bom  6530  by  the  High  Court  of

Bombay.

30. Furthermore,  trite  it  is  that  the scope of interference in  the

matter  relating  to  awarding  of  contracts  by  the  Government  or

public  undertaking  is  limited  to  the  extent  of  decision  making

process.  In  Master  Marine  Services  (P)  Ltd.  vs  Metcalfe  &

Hodgkinson (P)  Ltd. (2005) 6 SCC 138 it  was held  that  while

exercising power of judicial review in respect of contracts, the Court

should concern itself primarily with the question, whether there has

been  any  infirmity  in  the  decision-making  process.  By  way  of

judicial review, Court cannot examine details of terms of contract

which have been entered into by public bodies or State. Further, in

Michigan Rubber (India) Ltd. vs State of Karnataka (2012) 8

SCC 216 it  was  held  that  if  State  or  its  instrumentalities  acted



32

WP-26919-2019, WP-26939-2019 & WP 4734-2020

reasonably,  fairly  and  in  public  interest  in  awarding  contract,

interference  by  Court  would  be  very  restrictive  since  no  person

could  claim  fundamental  right  to  carry  on  business  with  the

Government. Therefore, the Courts would not normally interfere in

policy decisions and in matters  challenging award of contract  by

State or public authorities. In the cases at hand, evidently no such

procedural irregularity in the decision making process is shown. In

our considered opinion, non-acceptance of bid for non-compliance

of  essential  condition  cannot  be  termed  to  be  a  procedural

irregularity.  

31. In Afcons Infrastructure Ltd. (supra), it was held that a mere

disagreement with the decision-making process or the decision of

the administrative authority is no reason for a constitutional Court to

interfere. The threshold of mala fides, intention to favour someone

or arbitrariness, irrationality or perversity must be met before the

constitutional Court interferes with the decision-making process or

the  decision.  The  owner  or  the  employer  of  a  project,  having

authored the tender documents, is the best person to understand and

appreciate its requirements and interpret its documents. It is possible

that the owner or employer of a project may give an interpretation to
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the  tender  documents  that  is  not  acceptable  to  the  constitutional

Courts  but  that  by  itself  is  not  a  reason  for  interfering  with  the

interpretation given.  Furthermore,  in  Montecarlo  Ltd.  vs  NTPC

Ltd. (2016) 15 SCC 272, it was held that where a decision is taken

that  is  manifestly  in  consonance with the language of  the tender

document or sub-serves the purpose for which the tender is floated,

the  court  should  follow  the  principle  of  restraint.  Technical

evaluation or comparison by the court would be impermissible. The

principle  that  is  applied  to  scan  and  understand  an  ordinary

instrument relatable to contract in other spheres has to be treated

differently  than  interpreting  and  appreciating  tender  documents

relating to technical works and projects requiring special skills. The

owner should be allowed to carry out the purpose and there has to

be allowance of free play in the joints.

32. In  Siemens Aktiengeselischaft & Siemens Ltd. vs DMRC

Ltd. (2014) 11 SCC 288, it is held :

“23. There is no gainsaying that in any challenge to the

award of contract before the High Court and so also before

this  Court  what  is  to  be  examined  is  the  legality  and

regularity  of  the  process  leading  to  award  of  contract.

What the Court has to constantly keep in mind is that it

does not sit in appeal over the soundness of the decision.

The Court can only examine whether the decision-making
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process  was  fair,  reasonable  and  transparent.  In  cases

involving award of contracts, the Court ought to exercise

judicial restraint where the decision is bona fide with no

perceptible injury to public interest.”

33. In  Caretel Infotech Ltd. vs Hindustan Petroleum Corpn.

Ltd. (2019) 14 SCC 81, it is held :

“37.  We  consider  it  appropriate  to  make  certain

observations in the context of the nature of dispute which

is before us. Normally parties would be governed by their

contracts and the tender terms, and really no writ would be

maintainable  under  Article  226  of  the  Constitution  of

India.  In  view  of  Government  and  Public  Sector

Enterprises venturing into economic activities, this Court

found  it  appropriate  to  build  in  certain  checks  and

balances of fairness in procedure. It is this approach which

has given rise to scrutiny of tenders in writ proceedings

under Article 226 of the Constitution of India. It, however,

appears  that  the  window has  been  opened  too  wide  as

almost  every  small  or  big  tender  is  now  sought  to  be

challenged  in  writ  proceedings  almost  as  a  matter  of

routine.  This  in turn,  affects  the efficacy of commercial

activities  of  the  public  sectors,  which  may  be  in

competition with the private sector. This could hardly have

been the objective in mind. An unnecessary, close scrutiny

of minute  details,  contrary to the view of  the tendering

authority,  makes  awarding  of  contracts  by  Government

and  Public  Sectors  a  cumbersome  exercise,  with  long

drawn out litigation at the threshold. The private sector is

competing  often  in  the  same  field.  Promptness  and

efficiency levels in private contracts,  thus,  often tend to

make the tenders of the public sector a non-competitive

exercise.  This  works  to  a  great  disadvantage  to  the

Government and the Public Sector.
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38. In  Afcons  Infrastructure  Limited  v.  Nagpur  Metro

Rail  Corporation  Limited  &  Anr.,  this  Court  has

expounded further on this aspect, while observing that the

decision making process in accepting or rejecting the bid

should not be interfered with. Interference is permissible

only  if  the  decision  making  process  is  arbitrary  or

irrational to an extent that no responsible authority, acting

reasonably  and  in  accordance  with  law,  could  have

reached  such  a  decision.  It  has  been  cautioned  that

Constitutional Courts are expected to exercise restraint in

interfering with the administrative decision and ought not

to  substitute  their  view  for  that  of  the  administrative

authority.  Mere  disagreement  with  the  decision  making

process would not suffice.

39. Another aspect emphasised is that the author of the

document is the best person to understand and appreciate

its requirements. In the facts of the present case, the view,

on interpreting the tender documents, of respondent No.1

must prevail. Respondent No.1 itself, appreciative of the

wording  of  clause  20  and  the  format,  has  taken  a

considered view. Respondent No.3 cannot compel its own

interpretation of  the contract  to be thrust  on respondent

No.1,  or  ask  the  Court  to  compel  respondent  No.1  to

accept  that  interpretation.  In  fact,  the  Court  went  on to

observe in the aforesaid judgment that it is possible that

the author of the tender may give an interpretation that is

not acceptable to the Constitutional Court, but that itself

would  not  be  a  reason  for  interfering  with  the

interpretation given. We reproduce the observations in this

behalf as under:

“15. We may add that the owner or the employer of

a project, having authored the tender documents, is

the  best  person  to  understand  and  appreciate  its

requirements  and  interpret  its  documents.  The

constitutional  courts  must  defer  to  this

understanding  and  appreciation  of  the  tender
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documents, unless there is mala fide or perversity in

the  understanding  or  appreciation  or  in  the

application of the terms of the tender conditions. It

is possible that the owner or employer of a project

may give an interpretation to the tender documents

that is not acceptable to the constitutional courts but

that by itself is not a reason for interfering with the

interpretation given.”

40. We may also refer to the judgment of this Court in

Nabha  Power  Limited  (NPL)  v.  Punjab  State  Power

Corporation Limited (PSPCL) & Anr.,4 authored by one

of us (Sanjay Kishan Kaul,  J.).  The legal  principles for

interpretation  of  commercial  contracts  have  been

discussed.  In the said judgment, a reference was made to

the observations of the Privy Council in Attorney General

of Belize v. Belize Telecom Ltd. as under:

“16.  Before  discussing  in  greater  detail  the

reasoning  of  the  Court  of  Appeal,  the  Board  will

make some general observations about the process

of implication. The court has no power to improve

upon  the  instrument  which  it  is  called  upon  to

construe,  whether  it  be  a  contract,  a  statute  or

articles of association. It cannot introduce terms to

make it  fairer  or  more reasonable.  It  is  concerned

only  to  discover  what  the  instrument  means.

However, that meaning is not necessarily or always

what the authors or parties to the document would

have intended…”

* * *

“19.  ..… In  Trollope  & Colls  Ltd.  v.  North  West

Metropolitan  Regional  Hospital  Board  [1973]  1

WLR  601,  609  Lord  Pearson,  with  whom  Lord

Guest and Lord Diplock agreed, said: 

“the court does not make a contract for the parties.

The court will not even improve the contract which

the  parties  have  made  for  themselves,  however
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desirable  the  improvement  might  be.  The  court’s

function is to interpret and apply the contract which

the parties have made for themselves. If the express

terms are perfectly clear and free from ambiguity,

there  is  no  choice  to  be  made  between  different

possible meanings: the clear terms must be applied

even  if  the  court  thinks  some  other  terms  would

have been more suitable. An unexpressed term can

be  implied  if  and  only  if  the  court  finds  that  the

parties must have intended that term to form part of

their contract: it is not enough for the court  to find

that  such a term would have been adopted by the

parties as reasonable men if it had been suggested to

them: it  must  have been a term that went without

saying, a term necessary to give business efficacy to

the contract, a term which, though tacit, formed part

of  the  contract  which  the  parties  made  for

themselves.”

41. Nabha Power Limited (NPL) also took note of the

earlier  judgment  of  this  court  in  Satya  Jain  (Dead)

Through LRs. and Ors. vs. Anis Ahmed Rushdie (Dead)

Through LRs. and Ors.7, which discussed the principle of

business  efficacy  as  proposed  by  Bowen,  L.J.  in  the

Moorcock8. It has been elucidated that this test requires

that terms can be implied only if it is necessary to give

business  efficacy to  the  contract  to  avoid  failure  of  the

contract and only the bare minimum of implication is to be

there  to  achieve  this  goal.  Thus,  if  the  contract  makes

business sense without the implication of terms, the courts

will not imply the same.

42. The  judgment  in  Nabha  Power  Limited  (NPL)9

concluded with the following observations in para 72:

“72. We may, however, in the end, extend a word of

caution. It should certainly not be an endeavour of

commercial  courts  to  look  to  implied  terms  of

contract.  In  the  current  day  and  age,  making  of
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contracts is a matter of high technical expertise with

legal brains from all sides involved in the process of

drafting  a  contract.  It  is  even  preceded  by

opportunities of seeking clarifications and doubts so

that  the  parties  know  what  they  are  getting  into.

Thus, normally a contract should be read as it reads,

as  per  its  express  terms.  The  implied  terms  is  a

concept, which is necessitated only when the Penta-

test referred to aforesaid comes into play. There has

to be a strict necessity for it. In the present case, we

have really only read the contract in the manner it

reads. We have not really read into it any ‘implied

term’ but from the collection of clauses, come to a

conclusion as to what the contract says. The formula

for energy charges, to our mind, was quite clear. We

have only expounded it in accordance to its natural

grammatical contour, keeping in mind the nature of

the contract.”

43. We have  considered it  appropriate  to,  once  again,

emphasise the aforesaid aspects, especially in the context

of endeavours of courts to give their own interpretation to

contracts, more specifically tender terms, at the behest of a

third party competing for the tender, rather than what is

propounded by the party framing the tender.  The object

cannot be that in every contract, where some parties would

lose out, they should get the opportunity to somehow pick

holes, to disqualify the successful parties, on grounds on

which even the party floating the tender finds no merit.”

34. In  Silppi  Constructions  Contractors  vs  Union  of  India

(2019) SCC Online SC 1133, it is held :

“20. The essence of the law laid down in the judgments

referred to above is the exercise of restraint and caution;

the  need  for  overwhelming  public  interest  to  justify

judicial intervention in matters of contract involving the
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state instrumentalities; the courts should give way to the

opinion  of  the  experts  unless  the  decision  is  totally

arbitrary  or  unreasonable;  the  court  does  not  sit  like  a

court of appeal over the appropriate authority; the court

must  realise  that  the  authority  floating the  tender  is  the

best judge of its requirements and, therefore, the court's

interference should be minimal. The authority which floats

the  contract  or  tender,  and  has  authored  the  tender

documents is the best judge as to how the documents have

to be interpreted. If two interpretations are possible then

the  interpretation  of  the  author  must  be  accepted.  The

courts  will  only  interfere  to  prevent  arbitrariness,

irrationality, bias, mala fides or perversity. ..”

35. In Sunflag Iron and Steel Co. Ltd. vs State of M.P. (2019) 1

MPLJ 689, it is held :

“15. … It is a decision taken by the Technical Evaluation

and Tender Approval Committee, which is a committee of

experts.  Therefore,  such  decision  taken  by  the  experts

cannot be interfered with while exercising writ jurisdiction

of  this  Court,  as  this  Court  while  exercising  power  of

judicial review examines the decision making process and

not the ultimate decision. ...”

36. Adverting to the facts of the present case, since the petitioners

failed  to  adhere  to  essential  condition,  the  rejection  of  their  bid

application thus cannot be faulted.

37. Further, the contention that with non-acceptance of petitioners’

financial bid which were higher than the bid of the respondent, the

State  has  suffered  a  huge  loss  of  crores  to  revenue  and  to  earn
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revenue  being the  primary  aim of  the  State,  this  Court  in  larger

public interest must cause an indulgence, deserves to be rejected. In

Sorath Builders vs Shreejikrupa Buildcon Ltd. (2009) 11 SCC 9,

it is held : 

“25. The prime consideration on which the High Court

set aside the award of contract in favour of the appellant is

that  if  the  bid  of  Respondent  1  was  considered  in  the

tender  process  there  would  have  been  saving  of  public

money. However, that would not in any manner justify in

going through once again the same tender process, which

is  always  time  consuming.  Any  delay  in  awarding  the

contract  would  only  mean  increase  in  the  cost  of

expenditure for cost of construction would go up with the

passage of time.”

38. Similarly,  in  Raunaq  International  Ltd.  vs  I.V.R.

Construction Ltd. (1999) 1 SCC 492, it is held :

“11. When  a  writ  petition  is  filed  in  the  High  Court

challenging the award of a contract by a public authority

or the State, the court must be satisfied that there is some

element of public interest involved in entertaining such a

petition. If, for example, the dispute is purely between two

tenderers, the court must be very careful to see if there is

any element of public interest involved in the litigation. A

mere difference in the prices offered by the two tenderers

may  or  may  not  be  decisive  in  deciding  whether  any

public  interest  is  involved  in  intervening  in  such  a

commercial transaction. It is important to bear in mind that

by  court  intervention,  the  proposed  project  may  be

considerably delayed thus escalating the cost far more than

any  saving  which  the  court  would  ultimately  effect  in
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public  money by deciding the  dispute  in  favour  of  one

tenderer or the other tenderer. Therefore, unless the court

is  satisfied  that  there  is  a  substantial  amount  of  public

interest,  or the transaction is entered into mala fide,  the

court should not intervene under Article 226 in disputes

between two rival tenderers.”

39. In view whereof, with the rejection of bid application for non-

compliance  of  essential  condition,  petitioners  cannot  be  granted

second opportunity merely because their financial bid was higher. In

MHADA vs Shapoorji Pallonji & Co. (P) Ltd. (2018) 3 SCC 13,

it is held that where a bid submitted is not valid, any direction for

reconsideration tantamount to a second opportunity which cannot be

countenanced :

“9. … the bid submitted by the first respondent was not

a valid bid and the directions issued by the High Court in

favour of the first respondent virtually confer on the said

respondent  a  second  opportunity,  which  cannot  be

countenanced.”

40. Another  contention  that  the  petitioners  are  discriminated

because while the bid of one Shri Vineet Bhargava who tendered the

bid  with  a  stamp  duty  of  Rs.100/-  on  ‘Pradhikar  Patra’  was

accepted, whereas, of the petitioner, the same has been rejected, is

taken note of and is rejected outright on the anvil of the fact that

while the petitioners are Companies/Registered body for whom it
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was imperative to have furnished the ‘Pradhikar Patra’ on Rs.1000/-

stamp duty, an individual like Shri Vineet Bhargave was not under

such obligation, because an individual is not required to authorize

himself to represent, so even if he has filed a ‘Pradhikar Patra’, it

was of no consequence, nor can there be any comparison between

the petitioners and said Shri Vineet Bhargava.

41. As regard to contentions that the deficit stamp duty could have

been made good under Chapter V of the Indian Stamp Act, 1899.

Since we have held that the affixation of Rs.1000/- stamp duty on

‘Pradhikar  Patra’  was  a  mandatory  condition,  which  was  not

adhered to  by the petitioners  nor was rectified in  the given time

which  led  to  rejection  of  bid  at  the  threshold,  the  issue  as  to

recovery  of  the  deficit  court  fees  to  validate  the  instrument  in

question does not arise as it was never accepted.

42. In view whereof, since we find no merit in the challenge put-

forth by the petitioners, petitions fail and are dismissed. No costs. 
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