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Hon’ble Shri Justice Sanjay Yadav, Judge
Hon’ble Shri Justice B.K. Shrivastava, Judge

Date of decision : 24.08.2020

Per Sanjay Yadav, J :-

Since common issue arises for consideration in these batch of
writ petitions, accordingly, they were heard analogously and are
decided by this common order. Respective petitioners are
collectively addressed as ‘petitioners’. These petitioners, which are
the Companies registered under the Companies Act, 1956, suffer
rejection of their bid applications for lease of group of sand quarry
at Sidhi, Singrauli and Panna Districts for non-furnishing of
‘Pradhikar Patra’ with appropriate stamp duty of Rs.1000/-.

2. Relevant facts briefly are that, the respondent/M.P. State
Mining Corporation Ltd., a Corporation established by the State of
Madhya Pradesh on October 5, 2019, invited e-Tender for auction of
group of sand quarries in 43 districts. The controversy in these batch
of writ petitions relates to group of sand quarry situated in Districts

Sidhi, Singrauli and Panna. The procedure and period of e-Tender of
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the group of sand quarry was as per the stipulations contained in
Rule 8 of Madhya Pradesh Sand (Mining, Transportation, Storage
and Trading) Rule, 2019 (for short “Rules of 2019”") framed by the
State of Madhya Pradesh in exercise of the powers conferred by
Section 15 and Section 23C read with Section 9B of the Mines and
Minerals (Development and Regulation) Act, 1957 vide Notification
No.F 19-2/2019/X1I-1 published in Madhya Pradesh Gazette dated
30.08.2019.

3.  The NIT stipulated various terms and conditions to be adhered
to by the respective bidders.

4.  The relevant, in the present context, being Clauses 5 and 6 of

the NIT are reproduced for ready reference :
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3% SABUNIE Bl Uiy

4. | IS SMAMTH & TEd usia= YA
e

5. |TA UYL VTR 3% BN §RT SIRI Tl Ual.

U}, GoIIhRoT JHT0T 95
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IUATS DAl BT |

(i) AT T8 BT URMG SMER HoI (U¥C Usel) ». &4
IRIe 9 Af¥® g, a1 faTid 31.03.2019 & Reafa # ffdger
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(&) dedlel 9 &l HAIDA— UIHd: dh-ihl [dS

el Sl g #9 v [fdererl & i gwdh @ ld
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Sfealga Al & IR @rell Sgll | ura e 4 |
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Seaad MfAeeR & 7\ gRT 9%a MfderaRr anfiva o
BV SHB gEAT URAE—7 # Wdd bolder BT QT 5D
sfaRaa & fgda Swaaq faeer s grr uega Ffaer
R P R Ieadd MR | 10 dfawa 9 &1f¥a 7 &,
D] o I RT Hefdd deldex bl | Q1 ST |
(vii) Toa frfder

(@) ffder ufsbar d gom amaor H fhdl g faviv &
The fAfder urd 89 R SO FORd fhar IR v geE
e 1 g (faeT mfya &1 Se |

(@) P T B TR TR AT A [fdeTr | gad
ffaeT ura Bl ® vd ura ffaer @ B MeiRa R qw
J 10 ufaea Hfdd srrar SEN QIS B dl UH Udhd
FAfagreR B Iha Ffdeer GIffd fear S s gRa
SHB! AT DHoldex Dl QT ST |

@ A o I @ IR 99 IR e a9 ',
FId SMER Jed | &4 (fdeT urd 89 W, Fdredd BRI Bl

STFBRI U BT T I9d. U 99d. i /S o
A8 BT Yiied |fferd 7, fey SIge s 89 g @ xd
EeHl & forw Afaer ura & 9@ |

5.  Furthermore, NIT contained various Annexures of which
Annexure 5, ‘Pradhikar Patra’, which is relevant in the present
matters was to be furnished only by Company/Partnership/Limited
Liability Partnership (LLP) on non-judicial stamp paper of
appropriate value. Annexure 5 is reproduced below for ready

reference :
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gRR¥se—5
YTSdIR 99 BT YTHYU

(BFRE qoa & A SRR &/ YR R fFefed av
AexIgss fhar ST 8)

®Had  BUl/FEER] BH /ARG i Arfier
(TeTTerd) gRT SUTE BRIS ST |

TH o (AM), YT o (USTipd AT BT
gdn)  sf/gs \m) JTTHST / JTHSIT / Gl
.......................................... Pl S FUQE e AT HuNeE fofics
(\RR: T A— XA WaHl & 8 =g MM [fder § |m

o, 3y MwIfed &-d T UKd AR 3 SESl AR
oEd, Wfds &R 3 d8dl H WM oW 3R M @l
I/ Uiafehar <o, | YUl / SRSl /el IR EAleR
o)A, T gRT T X Al @ (fder d gART gfafiee
PRA TAT AR GG DI WIhid & GRUTHERY Heguasl I
(@, URdE, YUSRUT AT AUR) 799, 2019 & A AHhdl
RfAeTPR /ShaR & wU H IgaeAl AR god U3 IR BHIER
IR fAwres, iR fAfder iR/I1 &9IR WA & Feg H,
T / Fotder /ReR |9 Auer anfe 99va @l @ forg,
ATl fadld | doldex & Aol g H Yl R+ Tb, TAR
IH R BRI R® A FHW brdiedl Hulfad &RA @b
Ty Uag gRT B9R 3Mf¥pd @fdd & wu § #4Hd, Fgad 3R
Iferpd wd B |

IR T 39 UPR U &Rd © & AR ERT IM&dHa
JHT BT UG Pl T3 G & AN & aRM AR &I T
@ B, HH AR AN B B WU W fhar oA
IR N1 3f¥dpad ) SM & &RU 3R ueE fHd T
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TRGR 03 @ TN § fipd w@fdd gRT by U wd pe,
HAT IR TSI DI WL BAR GRT AT AT AMT ST |
amed H gA, @ f&d, 2018 @7 ...

SR AT afdd & 39 WgeR o3 ) Awfed o=

iferpa wafda g o |

ERITER
([, 2w, uan)
a8 —
1.
2,
de : UieR 93 & wred & dR$l AR A, B 9
arex exdaett § [uiRa ufshar afe &g 81, & MR W 8

=Ry |

6. It is further revealed from material on record that as stipulated
in NIT dated 05.10.2019, a pre-bid meeting was held on 15.10.2019
and 16.10.2019 to resolve queries and doubts raised by the
prospective participants. As regards to doubts about the stamp duty
to be affixed on “Pradhikar Patra”, it was resolved to be executed on
Rs.1000/- stamp paper.

7. It 1s also pertinent to note that NIT also contained Clause 27
which stipulated for correction in the tender documents before last
date of submission of tender.

8. Petitioners submitted their online bids along with the relevant
documents before last date which was extended from 08.11.2019 to

26.11.2019.
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9. That, on 05.12.2019, these petitioners were informed that their
bid for the tender for Sidhi/Singrauli group of sand quarry has been
rejected during Technical evaluation by the duly constituted
Committee and declared disqualified for financial bid opening for
the reason that Annexure 5 has not been adequately stamped as per
terms and conditions of a tender document and instruction. In case
of Panna group of sand quarry, the petitioner was informed on
24.12.2019 that he is not qualified for financial bid opening for the
reason abovementioned.

10. The rejection of bid is the cause for filing these petitions,
seeking direction to quash the rejection order and direction for
consideration of financial bid.

11. It be noted that in furtherance to acceptance of bid of the
eligible persons, who are arrayed as private respondent in respective
petitions, steps have been taken as stipulated in Rules 11, 12 and 13
of Rules of 2019, such as depositing of 50% amount of the highest
tender amount, 25% whereof is the EMD, statutory permission
which include mining plan, environmental clearance, water and air

consent and the permissible quantity.
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12. Be that as it may. Precise submission on behalf of the
petitioners is that the stipulation as to appropriate stamp duty on
‘Pradhikar Patra’ being a non-essential ancillary condition, was a
defect which being curable in nature, rejection of bid for a deficit
stamp duty of Rs.900/- was not only illegal and arbitrary but is also
contrary to public interest as the same has led to revenue loss of
crores of rupees, because the petitioners’ whose bid has been
rejected is much higher than of the respondents whose offer has
been accepted. Further contending that the terms and conditions of
the tender can be essential and non-essential, it is urged that while
the conditions essential are those which determines the eligibility of
the party concerned and are inherent in nature; such as filing of
‘Pradhikar Patra’ by the Company/Partnership Firm/Limited
Liability Partnership; whereas the condition that such ‘Pradhikar
Patra’ be on an appropriate stamp duty being an ancillary condition
is in the nature of non-essential condition, which being curable will
not empower the respondent/M.P. State Mining Corporation Ltd. to
reject the bid, which tantamount to be an arbitrary and irrational
exercise of power which can be interfered with in a writ petition

under Article 226 of the Constitution. It is further contended that an
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aspect of deficit stamp duty since falls within the domain of revenue
to the State and being curable under the Stamp Act, non-adherence
to such corrective measures by the State, more particularly, when
such non-rectification leads to revenue loss in crores, tantamounts to
an arbitrary exercise of powers. Another contention raised on behalf
of the petitioners, more particularly, the petitioner in Writ Petition
No0.26939/2019 1is that of discrimination. It is urged that the bid of
one Shri Vineet Bhargava who applied for Bhopal group of sand
quarry with a ‘Pradhikar Patra’ on Rs.100/- stamp paper was duly
accepted, whereas, the bid of the petitioners has been rejected. It is
urged that the petitioners cannot be discriminated, therefore also, it
is contended that, the rejection order is bad and deserves to be
quashed. Petitioners, accordingly, seek quashment of the rejection
order and a direction to the respondent/Corporation to open the
financial bid and take steps thereon.

13. The respondents, on their turn, vehemently refute the
contention that the affixation of appropriate stamp duty on the
‘Pradhikar Patra’ is a non-essential condition as could be waived of
or allowed to be rectified. It is urged that, all the conditions

stipulated in the tender document including the terms in Clause 5
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and 6 were essential conditions and it was imperative and
mandatory on the part of every bidder to have adhered to the terms
and conditions of the tender. It is urged that, to alleviate any doubt
in respect of terms and conditions of tender, pre-tender meeting was
held on 15.10.2016 and 16.10.2016, wherein prospective bidders
participated and after considering the queries and doubts,
clarification was issued. It is urged that, as to the value of stamp
duty on Annexure 5, which was a “Pradhikar Patra”, it was clarified
that the value of it would be Rs.1000/- stamp duty. Despite the
clarification, it is contended that, the petitioners furnished the
‘Pradhikar Patra’ on Rs.100/- stamp duty. It is urged that though the
petitioners had opportunity to rectify the mistake as per Clause 27,
yet no effort was made to rectify the deficiency. It is contended that
since the bids by the petitioners were not complete and defective,
the same were rightly rejected. As regard to the contention of
discrimination qua Shri Vineet Bhargava, it is urged that Annexure
P-5 being applicable only to Companies/Partnership Concern/
Limited Liability Partnership and not to an individual who
participated in the bid, furnishing of ‘Pradhikar Patra’ on Rs.100/-

stamp paper by Shri Vineet Bhargava, an individual, was of no
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consequences, because an individual is not required under any law
to authorize himself to participate in the bid proceedings. As to the
contention that because of the deficit of Rs.900/- stamp duty, the
State suffered crores of public money because of the difference in
bid amount offered by the petitioner and the highest bidder whose
offer was accepted, it is contended that at the preliminary stage of
scrutiny, no one knows as to whose bid 1s highest, what 1s important
at this stage i1s, whether the contender fulfills the imperative terms
and conditions stipulated in the tender document. A contender, it is
urged, who does not fulfill the requisite and his candidature is
rejected cannot later take any mileage of the bid amount because the
same is of no consequences. It is further contended that the relief as
sought by the petitioners, if acceded to at the stage when the
agreement has been executed with the successful bidder, it will lead
to restarting of entire process which will not be congenial to public
interest, as the same may lead to fresh auction, resulting in price
escalation which will be detrimental to public interest. On these

contentions, respondents seek dismissal of petitions.
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14. Catena of decisions were cited by both the parties to bring
home their respective submissions, which we will dwelt with at
appropriate stage.

15. Considered rival contentions and perused the material placed
on record.

16. The 1ssue which arises for consideration 1s, whether
appropriate stamp duty on a ‘Pradhikar Patra’ can be an ancillary or
non-essential condition, as would forbid the rejection of bid for its
non-compliance. And, whether the respondent/M.P. State Mining
Corporation Ltd. was justified in rejecting the candidature of the
petitioners having deviated from affixing appropriate stamp duty.

17. Evidently, Clause 5 and 6 of the Tender Document (which is

defined in Clause 3(iv) to mean ‘FifasT TEaE@S’ ¥ AR Feau<er ¥d
(@, uRagd, WUSRY Ud &UR) ¥, 2019 @7 S9a dvd fAwrfed

ARG SIS, §-MfAer  EAVT gEel, s—Mfder yud ud SR

el /Uawd gl 9 7) respectively provides for presentation of e-
Tender online, e-Tender procedure and the declaration of successful
bidder. Sub-clause (&%) of Clause 5 lays down technical
qualifications that, the bidder is not bankrupt, no dues are

outstanding relating to allotted mines and minerals, the bidder is not
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blacklisted by the Mineral Department of State of Madhya Pradesh,
the bidder should be a citizen of India, Registered Firm, LLP,
Registered Society or Indian Company (any legal person). It further
stipulates that if bidder is an individual, he shall furnish Aadhaar
Card/PAN Card and if Partnership Firm, Company, Society or LLP
shall respectively produce registration certificate issued by the
Registrar, Firms and Society or other authorized agency, copy of
Certification of incorporation issued by the Registrar of Companies,
Registration Certificate under Societies Act or LLP Registration
Certificate issued by the Registrar of Companies, as the case may
be. And that, the bidder should have PAN from the Income Tax
Department. That, sub-clause (v)(®)(1)(i1)(iii) of Clause 6 stipulates
uploading of Technical Documents; viz. Online Agreement
(Annexure 3), Net Worth Certificate as of 31.12.2019 issued by the
Chartered Accountant and if the bidder is not a person (i.e. an
individual), the details as per Annexure-4 and ‘Pradhikar Patra’ as
per Annexure-5 (executed on the adequate value of non-judicial
stamp and notarized). That, sub-clause (%) of Clause 6 provides for
submission of online financial bid. Furthermore, Sub-clause () of

Clause 6 lays down that Technical and Financial bid shall be
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submitted online and that the physical bid shall not be accepted.
And that both the bids to be submitted together and the date of their
opening shall be displayed on portal. Furthermore, Sub-clause (¥) of
Clause 6 stipulates that the technical bid will first be opened and the
financial bid of only such bidders will be opened who qualify in
Technical bid.

18. It is further borne out from Annexure P/1 (which is NIT dated
05.10.2019) in Writ Petition No.26939/2019 that a pre-bid meeting
was arranged on 15.10.2019 and 16.10.2019 for clearing of doubts,

stating therein:

R MG S K 3 O | K MRS 2 i
ARUQY I @Sl A, wegyer IR T Suhd & RO
(ST ITEA 7 TS H Aequeyl ¥d (@4, uRded, HUSRUl Ug
RMUR) 7™, 2019 T FHEIR Xd @aHl & [Hfdgmel &
far 2| e = el & AR Xd @ W™l & ddTe
gq fNgfud & S WEn (BEeR) W Ud SRR o @
MR TR 05 98T &g (30 I[A 2022 Th) FATAT & ol TA.3TTS.

A B @S UIcd  https:/mptenders.gov.in @ HARIA |
$9g® Ud Al I aled MAQIdRl | dd-ial UwaE gd
ISRl mAfa axar B UAF g 1 25 ufaera gRenm fAfd
& A1 qh-ild! URd Ud Al FfaaT SHr o= @ 31afey 17

JTFCIR 2019 H 08 TR 2019 3TORTT H 05:00 qof TH T |
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Eics Gl G S B G 2 G o N o BN B K (|
o W= @ g & Hdy | giRev Ud SIHer bl dF
dfedl H%H & A ¥ faTid 15.10.2019 I GaiE  10:00
Jol Y 12:00 Fo1 QIYsY % Ud [3AIP 16.10.2019 I 02:00 Il
A 4:00 IO AIRIE T IGT SR Ol & ueer & it {ter
b R 21 M 2 [ B xS 21 11 s B3 | 5 K A S 1
MfdeTeR 3e® vrT of W | (e @ Ogd ufshan, el
$1 fdarvr, 4y &1 ey, foRqd erd dem ufshar i fdeRer
https://mptenders.gov.in & IIRRFT AU Ty WS fH
B _Apd dedse  www.mpsmel.mp.gov.in Gl HeTAATA,
HIf@! o WiH®H & Ulcd https:/ekhanij.mp.gov.in R eI
08 3TFER 2019 ¥ SUYSA el | HeFUQY Xd (WFAH, UREET,
HUSNUT Ud UR) gH, 2019 Wl Idd 9z Ud @Sl

A 99T @1 da¥18E_https://www.mineralresources.mp.gov.in
WR_SUAH &, MfdeT ufehan & wag H el W PR & A
& _Hara %?[V S—4d_info.mpsmc@mp.gov.in_ IR I=31 Holl Sl
APl &, A1 & AAYey IR Aol FH & R Sied
A 9o, fedia da Rerd draierd 4 bl W drifadii=
fCad ¥ Sod TRRI W 3Er AR %Y H HUD [HAT S

hdl 2

...... Emphasis supplied

19. It is not in dispute that a pre-bid meeting was held on
15.10.2019 and 16.10.2019, wherein as many as 26 queries/doubts
were clarified and the clarifications were uploaded. One of the
doubts raised was in respect of value of Stamp Duty to be affixed on

Annexure-5, whereon it was made clear that value of Stamp Duty


http://www.mpsmcl.mp.gov.in/
https://mptenders.gov.in/
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on said Annexure-5 shall be Rs.1000/-. The decision is reproduced

for ready reference :

&% 15.10.2019 TF faAI® 16.10.2019 I UK H A WS
o FfagmRll @ Hdg d gTgd MAIeRl o BRI & AR
Ud g8l & [PRIPROT & Hae H Uqy & Al 7l gearerdl |
A FFBIT &7 Mo fhar ar | fed sref~T #
eI IR WAV e AHeT SR fhd T & —

. el T3l BT T ThRT

1 M 9o & uRRme—s5 (ITfeR 95) S0 1000
gR¥e—5 (MMeR & g tiR W funfed e
UF) R fhd=l TSN B8R | Afrdhd Sier] gl
fegdl <7 B8Rl 2 [BWERd o) UifdeR U o
HAT BRI |

20. It is pertinent to note, and, not disputed by the parties that
Clause 27 of the Tender provides for rectification of Tender

Document before the last date. It states -

27. [fa<T sw@EEl 4 guR

s—Mfder @1 &ifm aRe & qg fm smawgedrgaR Afder
SISl H FUR B BT GG ABRI FATTTad [IAD] oI
GH$HH AU @ Uicd ekhanij.mp.gov.in, FEIYSY I @itel
& Udad mpsmclmp.govin  TUF AN P U
https://mptenders.gov.in ¥ & UaR@ fHI SIRRT | o TID
ISP Rl &I T8 & Sl & & 9 39 dadrse /ueed &l =t
w1 TG |
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21. In view whereof, the ‘Pradhikar Patra’ with appropriate stamp
duty was construed by the employer as an essential condition,
therefore, it was clarified in pre-tender meeting held on 15.10.2019
and 16.10.2019 that it shall bear the stamp duty of Rs.1000/- and
was made known to all the participants including the petitioners.

22.  We are informed, during the course of hearing that besides the
petitioners and successful bidders, there were other Companies,
Partnership Firms and LLPs and except the present petitioners, all
others had uploaded the ‘Pradhikar Patra’ with stamp duty of
Rs.1000/-. Though total numbers of participants were also disclosed
during course of hearing; however, since no such number of
participants are pleaded, we refrain from adverting to the same.
However, there is no dispute that besides the petitioners and the
respondent, there were other bidders.

23. Be that as it may, the fact remains that with the clarification
being made in pre-tender sitting as to the actual value of stamp duty
(Rs.1000/-) on the ‘Pradhikar Patra’, there was no scope for any
deviation from the terms. It being an essential condition.

24. In the matter of tender, the terms and conditions thereof has to

be understood from the angle of the employer and that such
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employer will be within his right to ensure the strict compliance

thereof. In G.J. Fernandez vs State of Karnataka (1990) 2 SCC

488, it is held that “the employer has the right to punctiliously and

rigidly enforce the terms of the tender”. In Puravankara Projects

Ltd. vs Hotel Venus International (2007) 10 SCC 33, it is held

that “tender terms are contractual and it is the privilege of the
Government which invites its tenders and courts do not have
jurisdiction to judge as to how the tender terms should be framed.

25. In Afcons Infrastructure Ltd. vs Nagpur Metro Rail

Corpn. Ltd. (2016) 16 SCC 818, it is held :

“l15. We may add that the owner or the employer of a
project, having authored the tender documents, is the
best person to understand and appreciate its
requirements and interpret its documents. The
constitutional courts must defer to this understanding
and appreciation of the tender documents, unless there is
mala fide or perversity in the understanding or
appreciation or in the application of the terms of the
tender conditions. It is possible that the owner or
employer of a project may give an interpretation to the
tender documents that is not acceptable to the
constitutional courts but that by itself is not a reason for
interfering with the interpretation given.”

26. Affixing of appropriate stamp duty on ‘Pradhikar Patra’, in

our considered opinion, being an essential condition and the same
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being not adhered to by the petitioners, nor the defect was rectified
as per Clause 27, the respondent/M.P. State Mining Corporation Ltd
was justified in rejecting the bid application of the petitioners at the
threshold.

27. Much emphasis has been laid by the petitioners on the
decisions in Poddar Steel Corpn. vs Ganesh Engineering Works
(1991) 3 SCC 273 and Rashmi Metaliks L.td. vs Kolkata

Metropolitan Development Authority (2013) 10 SCC 95, wherein

it is held that deviation from non-essential or ancillary or subsidiary
terms of an NIT and substantial compliance (as held in Tejas

Constructions & Infrastructure (P) Ltd. vs Municipal Council,

Sendhwa (2012) 6 SCC 464) of such terms will not be fatal, are of
no assistance in the case at hand, as we find that the employer
through their pre-tender meeting ensured that the ‘Pradhikar Patra’
must be on stamp duty of Rs.1000/- and thus, made it an essential

condition.

28. In Central Coalfields Ltd. vs SLL-SML (Joint Venture

Consortium) (2016) 8 SCC 622, it 1s held:

“42. Unfortunately, this Court in Poddar Steel [Poddar
Steel Corpn. v. Ganesh Engg. Works, (1991) 3 SCC 273]
did not at all advert to the privilege-of-participation
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principle laid down in Ramana Dayaram Shetty [Ramana
Dayaram Shetty v. International Airport Authority of
India, (1979) 3 SCC 489] and accepted in G.J. Fernandez
[G.J. Fernandez v. State of Karnataka, (1990) 2 SCC 488]
. In other words, this Court did not consider whether, as a
result of the deviation, others could also have become
eligible to participate in the bidding process. This
principle was ignored in Poddar Steel [Poddar Steel
Corpn. v. Ganesh Engg. Works, (1991) 3 SCC 273].

43. Continuing in the vein of accepting the inherent
authority of an employer to deviate from the terms and
conditions of an NIT, and reintroducing the privilege-of-
participation principle and the level playing field concept,
this Court laid emphasis on the decision-making process,
particularly in respect of a commercial contract. One of
the more significant cases on the subject is the three-Judge
decision in Tata Cellular v. Union of India [Tata Cellular
v. Union of India, (1994) 6 SCC 651] which gave
importance to the lawfulness of a decision and not its
soundness. If an administrative decision, such as a
deviation in the terms of NIT is not arbitrary, irrational,
unreasonable, mala fide or biased, the courts will not
judicially review the decision taken. Similarly, the courts
will not countenance interference with the decision at the
behest of an unsuccessful bidder in respect of a technical
or procedural violation. This was quite clearly stated by
this Court (following Tata Cellular [Tata Cellular v.
Union of India, (1994) 6 SCC 651)]) in Jagdish Mandal v.
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State of Orissa [Jagdish Mandal v. State of Orissa, (2007)
14 SCC 517] in the following words: (SCC p. 531, para
22)

“22. Judicial review of administrative action is intended to
prevent arbitrariness, irrationality, unreasonableness, bias
and mala fides. Its purpose is to check whether choice or
decision is made “lawfully” and not to check whether
choice or decision is “sound”. When the power of judicial
review is invoked in matters relating to tenders or award
of contracts, certain special features should be borne in
mind. A contract is a commercial transaction. Evaluating
tenders and awarding contracts are essentially commercial
functions. Principles of equity and natural justice stay at a
distance. If the decision relating to award of contract is
bona fide and is in public interest, courts will not, in
exercise of power of judicial review, interfere even if a
procedural aberration or error in assessment or prejudice
to a tenderer, is made out. The power of judicial review
will not be permitted to be invoked to protect private
interest at the cost of public interest, or to decide
contractual disputes. The tenderer or contractor with a
grievance can always seek damages in a civil court.
Attempts by unsuccessful tenderers with 1maginary
grievances, wounded pride and business rivalry, to make
mountains out of molehills of some technical/procedural
violation or some prejudice to self, and persuade courts to
interfere by exercising power of judicial review, should be
resisted. Such interferences, either interim or final, may
hold up public works for years, or delay relief and succour
to thousands and millions and may increase the project
cost manifold.”

This Court then laid down the questions that ought to be

asked in such a situation. It was said: (Jagdish Mandal
case [Jagdish Mandal v. State of Orissa, (2007) 14 SCC
517], SCC p. 531, para 22)

“22. ... Therefore, a court before interfering in tender or
contractual matters in exercise of power of judicial review,
should pose to itself the following questions:
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(1) Whether the process adopted or decision made by the
authority is mala fide or intended to favour someone;

or
Whether the process adopted or decision made is so
arbitrary and irrational that the court can say: “the decision
is such that no responsible authority acting reasonably and
in accordance with relevant law could have reached”;
(i1)) Whether public interest is affected.
If the answers are in the negative, there should be no
interference under Article 226.”
44.  On asking these questions in the present appeals, it

is more than apparent that the decision taken by CCL to
adhere to the terms and conditions of NIT and the GTC
was certainly not irrational in any manner whatsoever or
intended to favour anyone. The decision was lawful and
not unsound.

45. Rashmi Metaliks [Rashmi Metaliks Ltd. v. Kolkata
Metropolitan Development Authority, (2013) 10 SCC 95 :
(2013) 4 SCC (Civ) 650 : (2014) 1 SCC (Cri) 43 : (2013)
2 SCC (L&S) 858] was a comparatively different case
inasmuch as Clause (j) of NIT was the subject-matter of
consideration. This clause required a bidder to submit
“Valid PAN No., VAT No., copy of acknowledgment of
latest income tax return and professional tax return”. The
employer interpreted this to be an essential term for
qualifying in the bidding process. This view was upheld
by a learned Single Judge [Rashmi Metaliks Ltd. .
Kolkata Metropolitan Development Authority, 2013 SCC
OnLine Cal 11769] and the Division Bench [Rashmi
Metaliks Ltd. v. KM.D.A., 2013 SCC OnLine Cal 12769]
of the Calcutta High Court. This Court reversed in the
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following words: (Rashmi Metaliks case [Rashmi Metaliks
Ltd. v. Kolkata Metropolitan Development Authority,
(2013) 10 SCC 95 : (2013) 4 SCC (Civ) 650 : (2014) 1
SCC (Cri) 43 : (2013) 2 SCC (L&S) 858] , SCC p. 105,
para 18)

“18. We think that the income tax return would have
assumed the character of an essential term if one of the
qualifications was either the gross income or the net
income on which tax was attracted. In many cases this is a
salutary stipulation, since it 1is indicative of the
commercial standing and reliability of the tendering entity.
This feature being absent, we think that the filing of the
latest income tax return was a collateral term, and
accordingly the Tendering Authority ought to have brought
this discrepancy to the notice of the appellant Company
and if even thereafter no rectification had been carried out,
the position may have been appreciably different.”

Essentially therefore, this Court substituted its view for

that of the employer who interpreted this term of NIT to
be mandatory for compliance. Rashmi Metaliks [Rashmi
Metaliks Ltd. v. Kolkata Metropolitan Development
Authority, (2013) 10 SCC 95 : (2013) 4 SCC (Civ) 650 :
(2014) 1 SCC (Cri) 43 : (2013) 2 SCC (L&S) 858]
followed Poddar Steel [Poddar Steel Corpn. v. Ganesh
Engg. Works, (1991) 3 SCC 273] and apparently
overlooked the dictum laid down in Ramana Dayaram
Shetty [Ramana Dayaram Shetty v. International Airport
Authority of India, (1979) 3 SCC 489] , G.J. Fernandez
[G.J. Fernandez v. State of Karnataka, (1990) 2 SCC
488] , Tata Cellular [Tata Cellular v. Union of India,
(1994) 6 SCC 651] and Jagdish Mandal [Jagdish Mandal
v. State of Orissa, (2007) 14 SCC 517] and must be
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confined to its own peculiar facts. In any event, this
decision does not advance the case of any of the parties
before us.

46. It 1s true that in Poddar Steel [Poddar Steel Corpn.
v. Ganesh Engg. Works, (1991) 3 SCC 273] and in Rashmi
Metaliks [Rashmi Metaliks Ltd. v. Kolkata Metropolitan
Development Authority, (2013) 10 SCC 95 : (2013) 4 SCC
(Civ) 650 : (2014) 1 SCC (Cri) 43 : (2013) 2 SCC (L&S)
858] a distinction has been drawn by this Court between
essential and ancillary and subsidiary conditions in the bid
documents. A similar distinction was adverted to more
recently in Bakshi Security and Personnel Services (P)
Ltd. v. Devkishan Computed (P) Ltd. |Bakshi Security and
Personnel Services (P) Ltd. v. Devkishan Computed (P)
Ltd., (2016) 8 SCC 446 : (2016) 7 Scale 425] through a
reference made to Poddar Steel [Poddar Steel Corpn. v.
Ganesh Engg. Works, (1991) 3 SCC 273] . In that case,
this Court held a particular term of NIT as essential
(confirming the view of the employer) and also referred to
the “admonition” given in Jagdish Mandal [Jagdish
Mandal v. State of Orissa, (2007) 14 SCC 517] followed
in Michigan Rubber (India) Ltd. v. State of Karnataka
[Michigan Rubber (India) Ltd. v. State of Karnataka,
(2012) 8 SCC 216] . Thereafter, this Court rejected the
challenge to the employer's decision holding Bakshi
Security and Personnel Services ineligible to participate in

the tender.
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47. The result of this discussion is that the issue of the
acceptance or rejection of a bid or a bidder should be
looked at not only from the point of view of the
unsuccessful party but also from the point of view of the
employer. As held in Ramana Dayaram Shetty [Ramana
Dayaram Shetty v. International Airport Authority of
India, (1979) 3 SCC 489] the terms of NIT cannot be
ignored as being redundant or superfluous. They must be
given a meaning and the necessary significance. As
pointed out in Tata Cellular [Tata Cellular v. Union of
India, (1994) 6 SCC 651] there must be judicial restraint
in interfering with administrative action. Ordinarily, the
soundness of the decision taken by the employer ought not
to be questioned but the decision-making process can
certainly be subject to judicial review. The soundness of
the decision may be questioned if it is irrational or mala
fide or intended to favour someone or a decision “that no
responsible authority acting reasonably and in accordance
with relevant law could have reached” as held in Jagdish
Mandal [Jagdish Mandal v. State of Orissa, (2007) 14
SCC 517] followed in Michigan Rubber [Michigan
Rubber (India) Ltd. v. State of Karnataka, (2012) 8 SCC
216].

48. Therefore, whether a term of NIT is essential or not
is a decision taken by the employer which should be
respected. Even if the term is essential, the employer has
the inherent authority to deviate from it provided the

deviation is made applicable to all bidders and potential
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bidders as held in Ramana Dayaram Shetty [Ramana
Dayaram Shetty v. International Airport Authority of
India, (1979) 3 SCC 489] . However, if the term is held by
the employer to be ancillary or subsidiary, even that
decision should be respected. The lawfulness of that
decision can be questioned on very limited grounds, as
mentioned in the various decisions discussed above, but
the soundness of the decision cannot be questioned,
otherwise this Court would be taking over the function of
the tender issuing authority, which it cannot.

49. Again, looked at from the point of view of the
employer if the courts take over the decision-making
function of the employer and make a distinction between
essential and non-essential terms contrary to the intention
of the employer and thereby rewrite the arrangement, it
could lead to all sorts of problems including the one that
we are grappling with. For example, the GTC that we are
concerned with specifically states in Clause 15.2 that
“Any bid not accompanied by an acceptable Bid
Security/EMD shall be rejected by the employer as non-
responsive”. Surely, CCL ex facie intended this term to be
mandatory, yet the High Court held that the bank
guarantee in a format not prescribed by it ought to be
accepted since that requirement was a non-essential term
of the GTC. From the point of view of CCL, the GTC has
been impermissibly rewritten by the High Court.”
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29. In view whereof, the petitioners are also not benefited by the

decision in Satish Chander Saxena v. Delhi Administration

(2001) 59 DRJ 344 by Delhi High Court and the decisions in

Knowledge Infrastructure Systems Pvt. L.td. vs Maharashtra

Power Generation Co. Ltd. (2014) SCC OnLine Bom 885 and

Shri Vyankatesh Trading Company vs Food Corporation of

India (2016) SCC Online Bom 6530 by the High Court of
Bombay.

30. Furthermore, trite it is that the scope of interference in the
matter relating to awarding of contracts by the Government or
public undertaking is limited to the extent of decision making

process. In Master Marine Services (P) Ltd. vs Metcalfe &

Hodgkinson (P) Ltd. (2005) 6 SCC 138 it was held that while
exercising power of judicial review in respect of contracts, the Court
should concern itself primarily with the question, whether there has
been any infirmity in the decision-making process. By way of
judicial review, Court cannot examine details of terms of contract

which have been entered into by public bodies or State. Further, in

Michigan Rubber (India) L.td. vs State of Karnataka (2012) 8

SCC 216 it was held that if State or its instrumentalities acted
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reasonably, fairly and in public interest in awarding contract,
interference by Court would be very restrictive since no person
could claim fundamental right to carry on business with the
Government. Therefore, the Courts would not normally interfere in
policy decisions and in matters challenging award of contract by
State or public authorities. In the cases at hand, evidently no such
procedural irregularity in the decision making process is shown. In
our considered opinion, non-acceptance of bid for non-compliance
of essential condition cannot be termed to be a procedural
irregularity.

31. In Afcons Infrastructure Ltd. (supra), it was held that a mere
disagreement with the decision-making process or the decision of
the administrative authority is no reason for a constitutional Court to
interfere. The threshold of mala fides, intention to favour someone
or arbitrariness, irrationality or perversity must be met before the
constitutional Court interferes with the decision-making process or
the decision. The owner or the employer of a project, having
authored the tender documents, is the best person to understand and
appreciate its requirements and interpret its documents. It is possible

that the owner or employer of a project may give an interpretation to
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the tender documents that is not acceptable to the constitutional
Courts but that by itself is not a reason for interfering with the

interpretation given. Furthermore, in Montecarlo Ltd. vs NTPC

Ltd. (2016) 15 SCC 272, it was held that where a decision is taken
that 1s manifestly in consonance with the language of the tender
document or sub-serves the purpose for which the tender is floated,
the court should follow the principle of restraint. Technical
evaluation or comparison by the court would be impermissible. The
principle that is applied to scan and understand an ordinary
instrument relatable to contract in other spheres has to be treated
differently than interpreting and appreciating tender documents
relating to technical works and projects requiring special skills. The
owner should be allowed to carry out the purpose and there has to

be allowance of free play in the joints.

32. In Siemens Aktiengeselischaft & Siemens Ltd. vs DMRC

Ltd. (2014) 11 SCC 288, it is held :

“23. There is no gainsaying that in any challenge to the
award of contract before the High Court and so also before
this Court what is to be examined is the legality and
regularity of the process leading to award of contract.
What the Court has to constantly keep in mind is that it
does not sit in appeal over the soundness of the decision.
The Court can only examine whether the decision-making
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process was fair, reasonable and transparent. In cases
involving award of contracts, the Court ought to exercise
judicial restraint where the decision is bona fide with no
perceptible injury to public interest.”

33. In Caretel Infotech L.td. vs Hindustan Petroleum Corpn.

Ltd. (2019) 14 SCC 81, it is held :

“37. We consider it appropriate to make certain
observations in the context of the nature of dispute which
is before us. Normally parties would be governed by their
contracts and the tender terms, and really no writ would be
maintainable under Article 226 of the Constitution of
India. In view of Government and Public Sector
Enterprises venturing into economic activities, this Court
found it appropriate to build in certain checks and
balances of fairness in procedure. It is this approach which
has given rise to scrutiny of tenders in writ proceedings
under Article 226 of the Constitution of India. It, however,
appears that the window has been opened too wide as
almost every small or big tender is now sought to be
challenged in writ proceedings almost as a matter of
routine. This in turn, affects the efficacy of commercial
activities of the public sectors, which may be in
competition with the private sector. This could hardly have
been the objective in mind. An unnecessary, close scrutiny
of minute details, contrary to the view of the tendering
authority, makes awarding of contracts by Government
and Public Sectors a cumbersome exercise, with long
drawn out litigation at the threshold. The private sector is
competing often in the same field. Promptness and
efficiency levels in private contracts, thus, often tend to
make the tenders of the public sector a non-competitive
exercise. This works to a great disadvantage to the
Government and the Public Sector.
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38. In Afcons Infrastructure Limited v. Nagpur Metro
Rail Corporation Limited & Anr., this Court has
expounded further on this aspect, while observing that the
decision making process in accepting or rejecting the bid
should not be interfered with. Interference is permissible
only if the decision making process is arbitrary or
irrational to an extent that no responsible authority, acting
reasonably and in accordance with law, could have
reached such a decision. It has been cautioned that
Constitutional Courts are expected to exercise restraint in
interfering with the administrative decision and ought not
to substitute their view for that of the administrative
authority. Mere disagreement with the decision making
process would not suffice.
39. Another aspect emphasised is that the author of the
document is the best person to understand and appreciate
its requirements. In the facts of the present case, the view,
on interpreting the tender documents, of respondent No.1
must prevail. Respondent No.1 itself, appreciative of the
wording of clause 20 and the format, has taken a
considered view. Respondent No.3 cannot compel its own
interpretation of the contract to be thrust on respondent
No.1, or ask the Court to compel respondent No.l to
accept that interpretation. In fact, the Court went on to
observe in the aforesaid judgment that it is possible that
the author of the tender may give an interpretation that is
not acceptable to the Constitutional Court, but that itself
would not be a reason for interfering with the
interpretation given. We reproduce the observations in this
behalf as under:

“15. We may add that the owner or the employer of

a project, having authored the tender documents, is

the best person to understand and appreciate its

requirements and interpret its documents. The

constitutional courts must defer to this

understanding and appreciation of the tender
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documents, unless there is mala fide or perversity in
the wunderstanding or appreciation or in the
application of the terms of the tender conditions. It
is possible that the owner or employer of a project
may give an interpretation to the tender documents
that is not acceptable to the constitutional courts but
that by itself is not a reason for interfering with the
interpretation given.”
40. We may also refer to the judgment of this Court in
Nabha Power Limited (NPL) v. Punjab State Power
Corporation Limited (PSPCL) & Anr.,4 authored by one
of us (Sanjay Kishan Kaul, J.). The legal principles for
interpretation of commercial contracts have been
discussed. In the said judgment, a reference was made to
the observations of the Privy Council in Attorney General
of Belize v. Belize Telecom Ltd. as under:
“l6. Before discussing in greater detail the
reasoning of the Court of Appeal, the Board will
make some general observations about the process
of implication. The court has no power to improve
upon the instrument which it is called upon to
construe, whether it be a contract, a statute or
articles of association. It cannot introduce terms to
make it fairer or more reasonable. It is concerned
only to discover what the instrument means.
However, that meaning is not necessarily or always
what the authors or parties to the document would
have intended...”
%k ok o3k
“19. ..... In Trollope & Colls Ltd. v. North West
Metropolitan Regional Hospital Board [1973] 1
WLR 601, 609 Lord Pearson, with whom Lord
Guest and Lord Diplock agreed, said:
“the court does not make a contract for the parties.
The court will not even improve the contract which
the parties have made for themselves, however
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desirable the improvement might be. The court’s
function is to interpret and apply the contract which
the parties have made for themselves. If the express
terms are perfectly clear and free from ambiguity,
there is no choice to be made between different
possible meanings: the clear terms must be applied
even if the court thinks some other terms would
have been more suitable. An unexpressed term can
be implied if and only if the court finds that the
parties must have intended that term to form part of
their contract: it is not enough for the court to find
that such a term would have been adopted by the
parties as reasonable men if it had been suggested to
them: it must have been a term that went without
saying, a term necessary to give business efficacy to
the contract, a term which, though tacit, formed part
of the contract which the parties made for
themselves.”
41. Nabha Power Limited (NPL) also took note of the
earlier judgment of this court in Satya Jain (Dead)
Through LRs. and Ors. vs. Anis Ahmed Rushdie (Dead)
Through LRs. and Ors.7, which discussed the principle of
business efficacy as proposed by Bowen, L.J. in the
Moorcock8. It has been elucidated that this test requires
that terms can be implied only if it is necessary to give
business efficacy to the contract to avoid failure of the
contract and only the bare minimum of implication is to be
there to achieve this goal. Thus, if the contract makes
business sense without the implication of terms, the courts
will not imply the same.
42. The judgment in Nabha Power Limited (NPL)9
concluded with the following observations in para 72:
“72. We may, however, in the end, extend a word of
caution. It should certainly not be an endeavour of
commercial courts to look to implied terms of
contract. In the current day and age, making of
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contracts is a matter of high technical expertise with
legal brains from all sides involved in the process of
drafting a contract. It is even preceded by
opportunities of seeking clarifications and doubts so
that the parties know what they are getting into.
Thus, normally a contract should be read as it reads,
as per its express terms. The implied terms is a
concept, which is necessitated only when the Penta-
test referred to aforesaid comes into play. There has
to be a strict necessity for it. In the present case, we
have really only read the contract in the manner it
reads. We have not really read into it any ‘implied
term’ but from the collection of clauses, come to a
conclusion as to what the contract says. The formula
for energy charges, to our mind, was quite clear. We
have only expounded it in accordance to its natural
grammatical contour, keeping in mind the nature of
the contract.”
43. We have considered it appropriate to, once again,
emphasise the aforesaid aspects, especially in the context
of endeavours of courts to give their own interpretation to
contracts, more specifically tender terms, at the behest of a
third party competing for the tender, rather than what is
propounded by the party framing the tender. The object
cannot be that in every contract, where some parties would
lose out, they should get the opportunity to somehow pick
holes, to disqualify the successful parties, on grounds on
which even the party floating the tender finds no merit.”

34. In Silppi Constructions Contractors vs Union of India

(2019) SCC Online SC 1133, it is held :

“20. The essence of the law laid down in the judgments
referred to above is the exercise of restraint and caution;
the need for overwhelming public interest to justify
judicial intervention in matters of contract involving the
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state instrumentalities; the courts should give way to the
opinion of the experts unless the decision is totally
arbitrary or unreasonable; the court does not sit like a
court of appeal over the appropriate authority; the court
must realise that the authority floating the tender is the
best judge of its requirements and, therefore, the court's
interference should be minimal. The authority which floats
the contract or tender, and has authored the tender
documents is the best judge as to how the documents have
to be interpreted. If two interpretations are possible then
the interpretation of the author must be accepted. The
courts will only interfere to prevent arbitrariness,
irrationality, bias, mala fides or perversity. ..”

35. In Sunflag Iron and Steel Co. Ltd. vs State of M.P. (2019) 1

MPLJ 689, it is held :

“15. ... It is a decision taken by the Technical Evaluation
and Tender Approval Committee, which is a committee of
experts. Therefore, such decision taken by the experts
cannot be interfered with while exercising writ jurisdiction
of this Court, as this Court while exercising power of
judicial review examines the decision making process and
not the ultimate decision. ...”

36. Adverting to the facts of the present case, since the petitioners
failed to adhere to essential condition, the rejection of their bid
application thus cannot be faulted.

37. Further, the contention that with non-acceptance of petitioners’
financial bid which were higher than the bid of the respondent, the

State has suffered a huge loss of crores to revenue and to earn
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revenue being the primary aim of the State, this Court in larger
public interest must cause an indulgence, deserves to be rejected. In

Sorath Builders vs Shreejikrupa Buildcon Ltd. (2009) 11 SCC 9,

1t 1s held :

“25. The prime consideration on which the High Court
set aside the award of contract in favour of the appellant is
that if the bid of Respondent 1 was considered in the
tender process there would have been saving of public
money. However, that would not in any manner justify in
going through once again the same tender process, which
is always time consuming. Any delay in awarding the
contract would only mean increase in the cost of
expenditure for cost of construction would go up with the
passage of time.”

38. Similarly, in Raunaq International Ltd. vs LV.R.

Construction Ltd. (1999) 1 SCC 492, it is held :

“l1. When a writ petition is filed in the High Court
challenging the award of a contract by a public authority
or the State, the court must be satisfied that there is some
element of public interest involved in entertaining such a
petition. If, for example, the dispute is purely between two
tenderers, the court must be very careful to see if there is
any element of public interest involved in the litigation. A
mere difference in the prices offered by the two tenderers
may or may not be decisive in deciding whether any
public interest is involved in intervening in such a
commercial transaction. It is important to bear in mind that
by court intervention, the proposed project may be
considerably delayed thus escalating the cost far more than
any saving which the court would ultimately effect in
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public money by deciding the dispute in favour of one
tenderer or the other tenderer. Therefore, unless the court
is satisfied that there is a substantial amount of public
interest, or the transaction is entered into mala fide, the
court should not intervene under Article 226 in disputes
between two rival tenderers.”

39. In view whereof, with the rejection of bid application for non-
compliance of essential condition, petitioners cannot be granted
second opportunity merely because their financial bid was higher. In
MHADA vs Shapoorji Pallonji & Co. (P) Ltd. (2018) 3 SCC 13,
it 1s held that where a bid submitted is not valid, any direction for
reconsideration tantamount to a second opportunity which cannot be
countenanced :

“9. ... the bid submitted by the first respondent was not
a valid bid and the directions issued by the High Court in
favour of the first respondent virtually confer on the said
respondent a second opportunity, which cannot be
countenanced.”

40. Another contention that the petitioners are discriminated
because while the bid of one Shri Vineet Bhargava who tendered the
bid with a stamp duty of Rs.100/- on ‘Pradhikar Patra’ was
accepted, whereas, of the petitioner, the same has been rejected, is
taken note of and is rejected outright on the anvil of the fact that

while the petitioners are Companies/Registered body for whom it
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was imperative to have furnished the ‘Pradhikar Patra’ on Rs.1000/-
stamp duty, an individual like Shri Vineet Bhargave was not under
such obligation, because an individual is not required to authorize
himself to represent, so even if he has filed a ‘Pradhikar Patra’, it
was of no consequence, nor can there be any comparison between
the petitioners and said Shri Vineet Bhargava.

41. Asregard to contentions that the deficit stamp duty could have
been made good under Chapter V of the Indian Stamp Act, 1899.
Since we have held that the affixation of Rs.1000/- stamp duty on
‘Pradhikar Patra’ was a mandatory condition, which was not
adhered to by the petitioners nor was rectified in the given time
which led to rejection of bid at the threshold, the issue as to
recovery of the deficit court fees to validate the instrument in
question does not arise as it was never accepted.

42. In view whereof, since we find no merit in the challenge put-

forth by the petitioners, petitions fail and are dismissed. No costs.

(Sanjay Yadav) (B.K. Shrivastava)
JUDGE JUDGE
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