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In this petition filed under Article 226 of the Constitution, the

petitioner has called in question the legality, validity and propriety of the
charge sheet dated 17.02.2016 (Annexure P/3).

2. Shri Tiwari, learned counsel for the petitioner submits that the
charge sheet is bad in law on three counts namely (i) the petitioner is a
Class-II employee. The Divisional Commissioner has no authority,
jurisdiction and competence to issue the impugned charge sheet. The
Divisional Commissioner is only competent to inflict a minor punishment
whereas impugned charge sheet is issued for the purpose of imposing a
major penalty; (i1) the charges are related with quasi judicial functioning of
the petitioner. The petitioner passed various quasi judicial orders in his
official capacity. All such orders are filed alongwith a list of documents. If
the petitioner has passed any erroneous order in exercise of quasi judicial
function, he cannot be subjected to a disciplinary proceeding. Reliance is

placed on the judgment of Supreme Court reported in (1999) 7 SCC 409
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(Zunjarrao Bhikaji Nagarkar vs. Union of India); (ii1) as per GAD Circular
dated 12.11.1997, the coercive action of domestic enquiry against the

petitioner runs contrary to this executive instructions.

3. To elaborate, Shri Tiwari urged that since the charge sheet is issued by
Incompetent Authority and the charges are related with the judicial orders

passed by the petitioner. Hence, the disciplinary proceedings must be axed.

4.  Prayer is opposed by Shri Saurabh Sundar, learned G.A. on the basis
of return. He submits that the notification/order dated 01.01.2002 (Annexure
R/1) shows that the Divisional Commissioner was declared as ‘Disciplinary
Authority’ and was empowered to impose minor penalties enumerated in
Clause (1) to (iv) of Rule 10 of M.P.C.S. (C.C.A.) Rules, 1966 (hereinafter
referred to as ‘CCA Rules, 1966’). Thus, the Commissioner is Competent
Authority for the purpose of initiation of disciplinary proceeding. Shri
Sundar urged that this Court by order dated 16.03.2018 restrained the
respondents from conducting the departmental enquiry. However, before
passing of said order, on 05.03.2018 itself the enquiry was over and Inquiry
Officer has submitted his detailed report (Annexure R/3). The petitioner has
suppressed this fact in the WP. Learned government counsel urged that the
scope of interference at the stage of charge sheet is limited. The charge sheet
is not a final order. If certain factual allegations are made, it was open to the
petitioner to file his response. He did so which was duly considered in the
Inquiry Officer’s report. He raised objection against the third ground raised
by Shri Tiwari.

5. No other point is pressed by the parties.

6. I have bestowed my anxious consideration on the rival contentions of

the parties and perused the record.

As to Point No.(i)

7. This is trite that initiation of departmental enquiry and imposition of

punishment are two different facets in service jurisprudence. The Apex Court
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way back in (1970) 1 SCC 108 (State of Madhya Pradesh & Ors. Shardul
Singh) opined that under Article 311 of the Constitution, the imposition of
punishment is a different facet, which protects an employee from imposition
of certain punishments by an authority, who is inferior in rank than his
Appointing Authority. The Apex Court poignantly made it clear that it does
not mean that the charge sheet should also be issued by an authority, who is
competent to impose a major penalty, which is covered under Article 311 of

the Constitution. In the said case, the Apex Court held as under:-

“Article 311 (1) does not in terms require that the authority
empowered under that provision to dismiss or remove an official,
should itself initiate or conduct the enquiry preceding the dismissal
or removal of the officer or even that the enquiry should be done at
its instance. But for the incorporation of Article 311 in the
Constitution even in respect of matters provided therein rules could
have been framed under Article 309. The provisions of Article 311
confer additional rights on the Civil servants. It is not possible to
agree with the High Court that the guarantee given under Article
311(1) includes within itself a further guarantee that the
disciplinary proceedings resulting in dismissal or removal of a
civil servant should also be initiated and conducted by the
authorities mentioned in the Article.”

8. A plain reading of Rule 14(2) of the CCA Rules, 1966 makes it clear
that the charge sheet can be issued by the Disciplinary Authority. The
definition of Disciplinary Authority is defined in Rule 2(d) of the CCA

Rules, 1966, which reads as under:-

“(d) “disciplinary authority” means the authority competent under
these rules to impose on a Government servant any of the penalties
specified in Rule 10;”

9. A bare perusal of this provision makes it clear that the Disciplinary

Authority means an authority competent under these rules to impose any of

the penalties specified in Rule 10. Pausing here for a moment, it is clear like
noonday that the rule makers have decided to use the expression “any of the
penalties specified in Rule 10”. Thus, the authority who 1s competent to
inflict minor punishment also becomes a “Disciplinary Authority” under the
rules. Thus, the Commissioner becomes a “Disciplinary Authority” for the

petitioner also because indisputably he is competent to impose minor
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punishments which are covered under Rule 10 of CCA Rules, 1966. Thus,
being the ‘Disciplinary Authority’ he is competent to issue a charge sheet
against the petitioner. The petitioner is confused about the aspects of
initiation of enquiry and imposition of punishment. At the cost of repetition,
since the Commissioner is a ‘Disciplinary Authority’ by conjoint reading of
Rule 2(d) and Rule 12 of CCA Rules, 1966 he is very much competent to

initiate departmental enquiry as per Rule 14.

10. So far the second contention is concerned, the petitioner has
erroneously placed reliance on the judgment of Supreme Court in the case of
Zunjarrao (supra). In (2006) 5 SCC 680 (Union of India & Ors. vs. Duli
Chand), the Apex Court opined as under:-

“8. In 1999 another Bench of two Judges in Zunjarrao Bhikaji
Nagarkar [(1999) 7 SCC 409] considered and referred to these
earlier decisions. However, the Court appears to have reverted
back to the earlier view of the matter where disciplinary action
could be taken against an officer discharging judicial functions
only where there was an element of culpability involved. Since in
that particular case there was no_evidence whatsoever_that the
emplovee had shown any favour to the assessee to whom refund
had been made, it was held that the proceedings against him would
not lie. In fact the Court set aside the disciplinary proceedings at
the stage of the issuance of charge-sheet to the charged officer.”

[Emphasis Supplied]

The allegations against the petitioner are factual in nature. The
petitioner has already filed reply and participated in the disciplinary
proceedings. The Inquiry Officer has already prepared his report. The

charges against the petitioner are as under:

“Heggey ffda ar (@fiexor, e qen erdie) Fam—1966
& FA—14 & IU 9| (3) @ ofdvia fafdse sremaie
USRI gRT SN 00 IR, TR Foldey, (fFeifad) aav,
Riel—aremere @ fdeg M=faRad sRg feRIfUd fd Sira
S

IRIT BHTH—1



WP. No.2752/2018

3D GRI AR Heldex, I8%, e, e & g IR Iave
REd BY, AMUD BRI &I AeT IfAPRI Bl AFAfT &b o=
3T WA g&T dHerg BT AT AT |

IRIY SATH—2

MU §RT TR FHeldex, e, RNiel, aremde & ug IR ue
Y& g 3MUd BRI &3 & 3 AR 8 I8 geil Bl Iy
HeTg b & ol 3Ud §RT Bl HRIATS! A8l Bl TS |

IRIY SATH—3

TP ERT AR Holdex, 98, T, greree & g R Uae]
TEd Y AU FBRIGIA @ SR Jell H AR FY F Fels b
JHRON H AT ®T T BT Ts ABSAT DI IOTATd Ael (T
T |

IRIY SATH—4

3MMU gRT AW Heldex, dey, e, qrefare & U8 IR IRy
‘A Y AU FEBIGA b SR EE @ SRR
ISR TSIAYAH HIG—G IR HH AF H U0

IRIAT I IAH B TR B IgATS T B |

IRIT ATH—5

AYS §RT TR Felaey, Iex, T, qramare & ug W ugsef
Ed g AU BRIGI & QR IO US BT HUAN IR
UAHRI B IMfdd A UEART T Tl O JI0W0
$003 /31—63 /2014—15, AT AR, #AUSY A" [dog
IRM O a@s s § Held MR Foldex, 8% & I
BHB 173, fa-Td 26 /6 /2015 T4 deNIGiGR, TREATST & UF
FHd R faTid 21/6,/2015 § W g & FRaE A-ad
gfd AR & @I BHIG 75/1 | AdY J& Hg B Dy
UhRUT TS DR PIIATE] T8l Bl BT kg fbar 11 2 |

IRIY SATH—6

3T gRT AW Heldex, dey, e, qrefare & g UR Uavey
TEd g QMUY BRidGI & SR I g ders # fuiRa
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fafed ufesan &1 urem &1 fvam T | S gAfMTRT & Hedia
Rare &l foram T 2|

IRIY SATH—7

AMU® ERT IR Heldex, de, RNTel, drefrae @ Ug 9R gaed
& B U BRIGI & QRM, MR Heldex Td Raumel &
Aga @l e [ AR Ul &1 Ut dRe g

3TEUT H RABel Rz | 5 YPRel H A @Il diar 1T
qom NI OEr B M| ST YBRON H IR ST R B
ueEl UH—al AqWE P A @ AR & S [ ameRa
FR Al TS |

IRIY SATH—8

AYS §RT TR Felaey, Iex, T, qramae & ug W ugef
& Y U BRIGIA & QR Feauesl SMfed IOl &
HReAT (gedl H f2a) oM &1 aR—9 @ ofava i o
THROT H FHIT HRAE TE B TS |

AMUYPHT IT Hd AAUQY Nfda Far (3meRen) FaA—1965 &
fm—3 & Idid OR BRI Bl Oldd | 39 THR A
SHE HA PR, WIUQY A Har (@fieRor, FREer ger
afiel) fH—1966 @ fOH—14 @ Ira¥d  SMU9 3BT
SRTHAHD PIaTe! bl R g1 foram 8 |

AV U] Yag g Jfaa fhar e 2 fdh, SWRIad 3R
& Hag H a1 R f[aavor e ifieerd u=d H ger
TAT 7, BT Ay SR fa=mer fasar smmm |

11. A plain reading of charge-sheet shows that allegations of favouritism,
dereliction of duty and negligence are alleged against the petitioner. In this
case, there exist allegations against the petitioner which shows an element of
culpability. Whether or not these charges are covered by any quasi judicial
order passed by the petitioner needs to be gone into by the Inquiry Officer
and Disciplinary Authority. At this stage, this Court is not obliged to enter

into the factual arena of the matter.
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12. This Court in Ravi Shanker Shukla Vs. The State of Madhya
Pradesh (W.P. No.11549/2016) has opined as under:

“In the opinion of this court, at this stage, the scope for interference
against the charge sheet is limited. Correctness of the allegations cannot be
gone into by a writ court at this stage. The charge-sheet and show- cause
notice does not give any cause of action to the petitioner. If petitioner has
justifiable defense, he can putforth his case during the departmental
inquiry. In Union of India Vs. Upendra Singh -(1994) 3 SCC 353, the
Apex Court held that the writ court cannot go into the correctness of the
allegations mentioned in the charge-sheet. In Union of India Vs.
Kunishetty Satyanarayana-(2006) 12 SCC 28, the Supreme Court held
that show cause notice or charge-sheet does not give any cause of action to
the delinquent employee. In Jagdish Baheti Vs. High Court of MP-2015(2)
MPHT-382, the Division Bench of this Court held that scope of

interference at the stage of charge-sheet is very limited.”

13. In the light of the aforesaid order, no ground for interference could be

established at the stage of issuance of charge-sheet.

14. So far third point is concerned, suffice it to say that the said
administrative instructions nowhere comes in the way of the Disciplinary

Authority to initiate disciplinary proceeding against the petitioner.

15. This Court has no doubt that the Disciplinary Authority will supply
copy of enquiry report to the petitioner in accordance with CCA Rules, 1966
and ask for his response. It will be open for the Disciplinary Authority to
take decision as per Rule 15 of the CCA Rules on the said enquiry report. At
this stage, no case is made out for interference against the impugned charge

sheet.
16.  The petition is dismissed. No cost.

(SUJOY PAUL)
JUDGE
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