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Judgment on Board

Per P. R. Ramachandra Menon, Chief Justice

25.11.2020

Denial of the chance to participate in the counselling process for admission in
the Medical Course UG 2020 in the Scheduled Tribe (for short 'the ST') category
by the Respondents for having filled up the online application with reference to
claim under the Economically Weaker Section (for short 'the EWS') category,
made the Petitioners to file the above writ petitions. In the former case i.e.
WP(C) No. 2943 of 2020, while seeking for a direction to the Respondents to
consider the candidature of the Petitioner under the ST category and conduct
fresh counselling, the relevant Rule i.e. 7(i) of Annexure P/1 Rules i.e
Chhattisgarh Chikitsa, Dant Chikitsa Evam Bhautik Chikitsa (Physiotherapy)
Snatak Pravesh Niyam - 2018, is sought to be declared as ultra vires to the
provisions of the Constitution of India, insofar as the said Rule provides that
once the application form has been submitted, no further changes can be made
in the application. In the latter case i.e. WP(C) No. 2975 of 2020, there is no

challenge to the Rules.

. We heard Shri Anish Tiwari, the learned counsel for the Petitioner, Shri

Ramakant Mishra, the learned Assistant Solicitor General for the 1%
Respondent/Union of India, Shri P.R.Patankar, the learned counsel for the 2™
Respondent and Shri Chandresh Shrivastava, the learned Deputy Advocate
General appearing on behalf of the 3™ to 5" Respondent/State in WP(C) No.
2943 of 2020. As far as WP(C) No. 2975 of 2020 is concerned, we heard Shri
Mayank Chandrakar and Shri Akash Pandey, the learned counsel for the
Petitioner as well as Shri Chandresh Shrivatava, the learned Deputy Advocate

General appearing on behalf of the Respondents/State.



The common case of the Petitioners is that they are members of ST category
and are residing in a far remote village without much access to internet. They
completed +2 level and participated in the NEET examination, in which the
Petitioner {in WP(C) No. 2943 of 2020} scored a total of 424 marks out of 720;
whereas the other Petitioner {in WP(C) No. 2975 of 2020} scored a total marks
of 346 out of 720. Both the Petitioners sought to register themselves by
submitting their applications online. According to them, because of some
technical fault of the server, their relevant category as 'ST' was not appearing
on the screen, but for showing the category as 'EWS', to proceed with. It is also
pointed out that the applications were caused to be submitted through the facility
available in a nearby online shop. Instead of showing the category as 'ST', it
came to be shown as 'EWS'. It is further pointed out that in all other proceedings
including the application for participation in NEET, admit cards and such other
documents produced, their caste status is shown as 'ST' and there could not
have been any ambiguity in this regard. Inspite of the eligibility of the Petitioners
to be given admission in the first round of counselling itself, by virtue of the
higher marks, it is submitted that their candidature is rejected with reference to
Rule 7(i) of the Annexure P/1 Rules and less meritorious candidates belonging
to the 'ST' category have been given admission. This made the Petitioners to the

approach this Court by filing the writ petitions, as aforesaid.

Shri Anish Tiwari, the learned counsel appearing for the Petitioner {in WP(C) No.
2943 of 2020} submits that the impugned (Annexure P/1) Rule is arbitrary,
illegal and ultra vires to the Constitution of India. It is pointed out that the
Petitioner being not much familiar with computer and being a member of 'ST'
category, coming from a far remote village, ought not to have been ousted from
the field of selection with reference to the mistake in the online application for
registration in the counselling, more so, when all other documents before the

Respondents clearly showed that the Petitioner belonged to the 'ST' category.



That apart, the Petitioner might not be put to hardships because of the fault in
the server, which only showed the option category as 'EWS' and this technical
glitch is discernible from Annexure P/8 notice issued by the 4™ Respondent on
11.11.2020. According to the learned counsel, the only way of filling the
application form for counselling was by 'online' and a person like the Petitioner
who has suffered much economic backwardness all throughout the life, cannot
be expected to be well versed with the modern technology/internet. The mistake
was only a human error and the impugned (Annexure P/1) Rules do not permit
to undo the trivial mistake of a meritorious candidate and therefore, the same is
unreasonable and hampers the concept of 'excellency in higher education'.
Similar submissions are made by Shri Akash Pandey, the learned counsel
appearing for the Petitioner in WP(C) No. 2975 of 2020, though the validity of
Annexure P/1 Rules has not been subjected to challenge in the said writ petition.
Both the learned counsel sought to place reliance on the verdicts passed by a
Division Bench of the Punjab and Haryana High Court in Haryana Staff
Selection Commission v. Sarla & Others; Letters Patent Appeal No. 320/2019
(O&M) dated 22.02.2019 and a judgment of the Delhi High Court reported in

Ajay Kumar Mishra v. Union of India & Others; {2016 (160) DRJ601}.

Shri Chandresh Shrivastava, the learned Deputy Advocate General appearing
on behalf of the Respondent/State submits that there is absolutely no merit or
bonafides in the petitions and that the idea and understanding of the Petitioners
as to the scope of Annexure P/1 Rules is thoroughly wrong and misconceived.
He further submits that the challenge raised against the validity of the Annexure
P/1 Rules, stating as ultra vires to the Constitution of India, is only a bald one;
without satisfying the minimum requirements as to the circumstances under
which a Rule can be challenged, as made clear by the Apex Court on many a
times. Competence of the Rule making authority is also not under challenge and

the only ground raised is that the said Rules do not provide for correcting the



8.

mistake appeared in the application and hence, it is unreasonable. It is factually

incorrect, as disclosed from Rule 7(iv) and also from clause (3) of Annexure P/7

under the heading '3F—alTgd Uoiad 3MMaedd w=aRIT which clearly provides for

correction of the mistake, in the manner as provided therein.

Rule 7(i) of Annexure P/1 which is put to challenge in WP(C) No. 2943 of 2020,

reads as follows:

"7. () SWITd IecliRgd IR YV [ 9Ivd 8 & d1g, 3ifelsd
3MIET BTG I8 $I Uil 7 ST fh SR | 3ifFers
AT & A YA @1 gg UrFal AT A Dlg W TEGRI O
qa ary, soft, dal, diel &1 UeR, Agifdened a3 (option)
sTfe IURIa- BT | 1 fIvIgeR 3o+l vl il TR—IH_ B_A
P Ud 3[4 difsd Ured ¥ difsd THATAiS b YHEOT U3 bl FRIe
T PR o |

It is true that the said Rule clearly says that sufficient care and caution shall be
taken while effecting the entries and exercising the options and that any wrong
entry cannot be corrected. However, clause (iv) of the very same Rule clearly
provides that it could be got corrected if there is any mistake, in the manner as
stipulated therein. For convenience of reference, we extract the said clause

herein :

HISRATSHT gotb & ®Y H JARIET 20 Ua 31y fUss]
I ol B IR B 1000/ — (. T IR AMH) qAT G
SIS, I S 2 w9 500 /— (. U™ Al AME) dl
JYAAl R e 8¢ $9d 10000—/ (/. T BOIR HH)
Hdarers fafeear e @1 <7 gt |

Ify 59 @ AFAET A[ded d dig gfe w1 @nft € @
AfTaTEa doiaa @1 ot fifyr @ qd wulew g w.
1000—/ ST HX INEH HX FHq |

Attention of the Court is drawn by the learned Deputy Advocate General to
Annexure P/6 notice dated 30.10.2020 as to the schedule of the UG Counselling

2020, which is extracted below:
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Faryai g Tva |51 o BeJARrHN i crcier
i rarl sgept g k= T Lrss D
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It is pointed out with reference to Annexure P/7 dated 07.11.2020 that the online
application for registration for counselling was to be done from 07.11.2020 (4:30
pm) to the last date on 12.11.2020 (11:59 pm). The candidates were also alerted

as to the right to get the mistake if any, to be corrected online as per clause (3)

under the head '3TH—dTgA Uoiig= 3MMEaedd SIH&RI, which is reproduced below:

AF—ATS T TSI ATTIAD_ ATTHRY

1. XXX XXX XXX

2. XXX XXX XXX

3. AR eI 3Mded Yol &’ & d1q Lock & Submit
ar\rgzr%% T ATAATSA_AMdgd A gRIdA HAT_arEdd
2 a, uRada 39 wSie (Edit )I[F  €.1000/—
(ﬁﬂgmm)wm gifers fafy g% uRad=

This being the position, the contention of the Petitioners that no opportunity was

available to the Petitioners to correct the mistake is incorrect, and that they had
not filed any such application to get the mistake corrected at any point of time,
despite the opportunity provided in the relevant Rules. As it stands so, the

challenge raised against the Annexure P/1 Rules, stating that it is arbitrary and
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unreasonable, is not correct or sustainable. For the very same reason, the
verdicts passed by the Division Bench of the Delhi High Court and Punjab &

Haryana High Court (supra) are also not applicable to the case in hand.

It is relevant to note that the Petitioners have not mentioned anything with regard
to the rights conferred upon them in Annexure P/1 Rules, as to the opportunity
and circumstances and the modality for seeking correction of mistake, if at all
any crept in while making the online application. There is no case that they have
made any such application satisfying the requirement as stipulated in the
relevant Rules within the stipulated time, but for some vague representation

stated as preferred, that too, after expiry of the time limit.

After hearing both the sides, we are of the firm view that the Petitioner in WPC
No. 2943 of 2020 has not demonstrated the alleged arbitrariness,
unreasonableness of the impugned Rules or how the said Rule violates the
Constitution of India, but for the vague averments; which by itself has turned to
be wrong in view of the specific provision available in Annexure P/1 itself to have
the mistake corrected, if any. Under Rule 7(iv) and as per clause i.e. clause (3)
in Annexure P/7 notice, correction, if any could be sought to be effected in the
manner as provided therein. This being the position, the challenge against
Annexure P/1 Rules fails and the Petitioners in both the cases having not
sought to effect correction of the mistake as to their caste status by pursuing the
remedy as provided under the relevant Rules, cannot be heard to say that any of
their rights is infringed in the hands of the Respondents. Non-consideration of
the candidature of the Petitioners by the Respondents is quite in conformity with

the Rules and the Respondents cannot be blamed on any count.

However, there is no dispute the Petitioners belong to 'ST' category, as borne by
other materials/documents filed by them in support thereof. When other similarly

candidates belonging to the ST category suffering similar backwardness could
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submit their applications showing their caste status correctly, they cannot be put
to any disadvantage if any indulgence is shown to the Petitioners. It is a fact that
there are only 'two' counselling exercises and if any seats are lying vacant, it will
go to the 'mop-up round', to be conducted between 17" to 22" December, 2020
in respect of the State quota. If any seats are lying vacant under the 'ST' quota
even after the second round of counselling, to be taken forward to the mop-up
round, we are of the view that the candidature of the Petitioners who actually
belong to the 'ST' category and have already registered for counselling (though
wrongly showing their category as 'EWS' by mistake) could be considered for
admission in the 'ST' category before throwing such seats open to be filled up in
the mop-up round. This will cause no prejudice to the Respondents or any other

candidate. It is ordered accordingly.

Both the writ petitions are disposed of with the limited relief, as above.

Sd/- Sd/-
(P.R. Ramachandra Menon) (Parth Prateem Sahu)
Chief Justice Judge



