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HIGH COURT OF CHHATTISGARH, BILASPUR

Cr.M.P.No.1270 of 2020

Ajay Singh Chandra, S/o. Satyanarayan, aged about 49

years, R/o. Village Jhalronda, Police Station
Baradwar, Tehsil  Sakti, District Janjgir-Champa,
Chhattisgarh
—-——- Petitioner
Versus

1. State of Chhattisgarh through Police Station Baradwar,
District Janjgir-Champa, Chhattisgarh

2. Sub-Divisional Officer, Sakti, District Janjgir-
Champa, Chhattisgarh

3. Naveen Bansal, S/o. Suresh Kumar Agrawal, aged about
37 years,

4.Amit Bansal, S/o.Suresh Kumar Agrawal, aged about 35
years,

Respondent No.3 & 4 are R/o. Friends Colony, Raigarh,
Tehsil & District Raigarh, Chhattisgarh

5. Shyamsundar Sharma, S/o. Ramchandra Sharma, aged about
27 years, R/o. 105 G, Heights, Gajanandpuram, Kotra
Road, Raigarh, Police Station Raigarh, Tehsil &
District Raigarh

6. Gram Panchayat Jhalronda, through its Sarpanch, Gram
Panchayat Jhalronda, Police Station Baradwar, Tehsil
Sakti, District Janjgir-Champa, Chhattisgarh

---- Respondents

For Petitioner : Mr.Manoj Paranjape, Advocate
For Respondents No.l and 2:
Mr.Ravi Bhagat, Dy.G.A.
For Respondents No.3 to 5:
Mr.Anoop Mazumdar, Advocate
For Respondent No.6: Mr.Deepak Kumar Singh, Advocate

Hon'ble Shri Justice Sanjay K. Aqrawal

Order On Board

14/12/2020

1. This petition under Section 482 of the CrPC 1is

directed against the order dated 10.09.2020 passed by
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the First Additional Sessions Judge, Sakti, in
Criminal Revision No.07/2020, by which the learned
revisional Court affirmed the order dated 13.07.2020
passed by the 1learned Sub-Divisional Magistrate,
Sakti, by which proceeding under Section 145 (1) of
the CrPC has been initiated on filing Ishtagasha by
the Jjurisdictional police and order of attachment of
the subject-property has been passed.

The dispute relates to the dolomite mines situated at
village Jhalronda, Tahsil Jaijaipur, District Janjgir-
Chamnpa in Khasra No.46/1], area 4.048 hectare, of
which the lease is said to have been granted to the
petitioner by the State Government w.e.f.2.8.2010 to
1.8.2030 for carrying out the mining activities. After
eight years, the petitioner is said to have entered
into an agreement with father of respondents No.3 and
4 on 18.5.2018, pursuant to which, some dispute arose
between the petitioner and respondents No.3 & 4 which
led to filing of police report by the jurisdictional
police on 29.6.2020 and ultimately on 13.07.2020 the
jurisdictional police submitted Ishtagasha No.01/20
for initiating proceeding under Section 145 of the
CrPC to the Court of Sub-Divisional Magistrate, Sakti,
District Janjgir-Champa. The learned Sub-Divisional
Magistrate on the same day recorded in the order-sheet

that an agreement has been entered into by the
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petitioner and father of respondents No.3 and 4 on
23.5.2018 and there is dispute with regard to
production, income and profits and there is an
apprehension of breach of peace, pursuant to which,
the learned SDM directed to register the case and
also directed for passing of preliminary order and
issuance of summons. The preliminary order under
Section 145 of the CrPC was separately passed in
cyclostyle proforma and directed the Station House
Officer, Police Station Baradwar to comply with the
order 13.7.2020 and to attach the subject property and
give the subject land in Supurdnama to Sarpanch of
Gram Panchayat, Jhalronda. The ©petitioner herein
basically questioned both the orders passed under
Section 145(1) of +the CrPC and order directing
attachment of the subject property Dbefore the
revisional Court. The revisional Court dismissed the
revision finding no merit, against which, this
petition under Section 482 of the CrPC has been filed.
3. Mr.Manoj Paranjape, learned counsel for the petitioner
confining his submission to question the order under
Section 146 of +the CrPC, would submit that no
satisfaction in terms of Section 146(1]) of the CrPC
has been recorded by learned SDM. He would further
submit that in fact, only order under Section 145 (1)

of the CrPC was passed by 1learned SDM and on the
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pretext of complying with the said order, warrant of
attachment was issued as if there 1is order under
Section 146 of the CrPC, whereas no order under
Section 146 of the CrPC was passed after passing the
order under Section 145(1) that it is the case of one
of emergency, or he did not decide that none of the
parties was in possession of the subject property or
he has not recorded a finding that he is unable to
satisfy as to which of them was in possession of the
subject property, then also in the name of complying
the order under Section 145 of the CrPC, the subject
property was attached, which is liable to be set aside
in view of decision of the Supreme Court in the matter

of Ashok Kumar v. State of Uttarakhand'.

4.0n the other hand, Mr.Anoop Mazumdar, learned counsel
for respondents No.3 to 5, would submit that the
impugned order is strictly in accordance with law as
satisfaction has been recorded by learned SDM in the
order dated 13.7.2020. He would further submit that
the petitioner has already sub-leased the subject
property to father of respondents No.3 and 4 by
irrecoverable power of attorney and gave the
possession of the subject property, as such, no
exception can be taken the order of the learned SDM,

as such, the learned SDM is absolutely justified in

1 (2013) 3 SCC 366



attaching the property till +the ©proceedings are
finalized by filing the reply and affidavit, as such,
the revisional Court is also justified in affirming
the order of learned SDM, as such, the petition under

Section 482 of the CrPC deserves to be dismissed.

5.Mr.Ravi Bhagat, learned Deputy Government Advocate

8.

appearing for respondents No.l and 2/State, would
support the impugned judgment.

I have heard 1learned counsel for the parties and
considered their rival submissions made hereinabove
and also went through the records with utmost
circumspection.

The main dispute is with regard to attachment of the
property wunder Section 146 (1) of the CrPC which
states as under:-

“146. Power to attach subject of dispute and to
appoint receiver.-(1) If the Magistrate at any
time after making the order under sub-section
(1) of section 145 considers the case to be one
of emergency, or if he decides that none of the
parties was then in such possession as is
referred to in section 145, or if he is unable
to satisfy himself as to which of them was then
in such possession of the subject of dispute,
he may attach the subject of dispute until a
competent Court has determined the rights of
the parties thereto with regard to the person
entitled to the possession thereof:

Provided that such Magistrate may withdraw
the attachment at any time if he is satisfied
that there is no 1longer any likelihood of
breach of the peace with regard to the subject
of dispute.”

A careful perusal of the above-stated provision would
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show that if the Magistrate at any time after passing
of the order under sub-section (1) of Section 145
finds, firstly, that it is case of one of emergency,
or secondly, he decides that none of the parties was
in possession as 1is referred to in section 145 or
thirdly, he is unable to satisfy himself as to which
of them was in possession of the subject property,
then he may pass an order of attaching the subject
property until a competent Court has determined the
rights of the parties thereto with regard to the
person entitled to the possession thereof, as such,
presence of either of three conditions precedent are
necessary for invoking Section 146(1) of the CrPC and
that too after making an order under Section 145(1) of
the CrPC.
. Section 146(1]) of the CrPC was considered by their
Lordships of the Supreme Court in the matter of Ashok
Kumar (supra) in which it was held as under:-
“9. The above order would indicate that the SDM
has, in our view, wrongly invoked the powers
under Section 146(1) CrPC. ©Under Section
146(1), a Magistrate can pass an order of
attachment of the subject of dispute if it be a
case of emergency, or if he decides that none
of the parties was in such possession, or he
cannot decide as to which of them was in
possession. Sections 145 and 146 of the
Criminal Procedure Code together constitute a
scheme for the resolution of a situation where
there is a likelihood of a breach of the peace
and Section 146 cannot be separated from

Section 145 CrPC. It can only be read in the
context of Section 145 CrPC. If after the
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enquiry under Section 145 of the Code, the
Magistrate is of the opinion that none of the
parties was in actual possession of the subject
of dispute at the time of the order passed
under Section 145(1]) or is unable to decide
which of the parties was in such possession, he
may attach the subject of dispute, until a
competent court has determined the right of the
parties thereto with regard to the person
entitled to possession thereof.

10. The ingredients necessary for passing an
order under Section 145 (1) of the Code would
not automatically attract for the attachment of
the property. Under Section 146, a Magistrate
has to satisfy himself as to whether emergency
exists before he passes an order of attachment.
A case of emergency, as contemplated wunder
Section 146 of the Code, has to be
distinguished from a mere case of apprehension
of breach of the peace. The Magistrate, before
passing an order under Section 146, must
explain the circumstances why he thinks it to
be a case of emergency. In other words, to
infer a situation of emergency, there must be
material on record before the Magistrate when
the submission of the parties is filed,
documents produced or evidence adduced.

11. We find from this case that there 1is
nothing to show that an emergency exists so as
to invoke Section 146(1]) and to attach the
property in question. A case of emergency, as
per Section 146 of the Code has to be
distinguished from a mere case of apprehension
of breach of peace. When the reports indicate
that one of the parties is 1in possession,
rightly or wrongly, the Magistrate cannot pass
an order of attachment on the ground of
emergency. The order acknowledges the fact that
Ashok Kumar has started construction in the
property in question, therefore, possession of
property is with the appellant — Ashok Kumar,
whether it is legal or not, is not for the SDM
to decide.”

10. Reverting to the facts of the present case in
light of principle of law laid down and interpretation

rendered by their Lordships of the Supreme Court in
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the matter of Ashok Kumar (supra), it is quite vivid
that on 13.7.2020 learned SDM held that there 1is
likelihood of breach of peace and directed for
registration of case and also directed for passing of
preliminary order under Section 145(1]) of the CrPC and

issuance of summons which states as under:-

13,/07 /2020 QfeT M IRIGR ST SRR AT (B1) §RT SIATRI BHIG
01,2020 €RT 145 S0 HI0 & WA fhar g & um™ smeriar Rerd
SHIFT @ERT 0 46 /01 IHAT 4.048 B0 STHIA fdarfed 9 /A8~ &I
TRl BIIATE] 8 ST YISl §3TT | U SieiRiaTl (el aral . 01
I I Rig aw=T U™ SeRial § Rerd o9 @S, 46 /1 IhdT
4048 TICIR I | 20 99 @I A@RT AAT 01,/08,/30 b & forg
SAMSS WS @+ Ucel faffad s | UTd 89 R "8 &
AT B dral 50 2 & IFEEGHIO P, 01 T 9T . 02 AT
9 H. 03 VMY IAT & W fIAMB 22052018 B AJag T
SHRRATT IR HRIAR ARG BH dIR fhar | oA
15.05.2018 BT UIC-RT e AR fhar a1 or | T 98T 39 A5 &
IWTET Ud AN, Td, e R ¥ Uh g & [dog Sl F-erd
(peam) &1 graraRer AT & ger &1 VA Refa # 41 e @ ordi
1 B AR 99 T 8 TP g R UM YR R TR AFER afd
IR FDHA © AT W PHeoll B Dl a1 R LA T B9 D FH1ET
2| ORI 145 ST UfGAT & T&d, e U B |

UH_oT UStiag ol |
AT IRIGR PI URMD 3N UIRT PR Iqd [w1ed =g Aol

ST |

SYIULT BT AHT SN fhar <ird |
arfe. el /—
27 /07 /2020 MR USTIErhRY
RERI]

Thereafter, in order to comply with the above-stated

order, learned SDM passed the preliminary order 1in



printed proforma (page 76 of paper book). It
pertinent to mention here that the learned SDM
last paragraph has also directed for seizure
dolomite mines which states as under:-
YRITerd AFfAurfia SusTiierT Weril / f7efl SR =i (B<iTg)
RS AT
(ST gRT 145 TUH)

ARG B AMfIRad MRl R F31 I8 ufdd 8 W b 3 I
IHIRAT & 3fex Rd 7 HATERIT o IRIGR Tedie |adl e SionfR
i (81) & 4ff @A 46 /1 IHaT 4.048 BICAR THIF A SIAIAET ATSH

HA GH. 46 /1 TNT IHAT 4.048 BT B IHD Heol [eg H aI qIfeAl § #eg oY

oy 2—

ardf |, 1 e RiE a1 RaT @RI I 49 99 @1 STERIET

urét 9.2 1/ T g9 0 G FAR ¥ 37 T FARE BISH DAl
2/ afia F9a o g FIR 3/ M gax Il

& e fIarg g 2 o1 v IRIERT I dra@el & Ruid 9 931 |

B T 2 e 4 B Feol B dAdm) IRERT W B SET G oA SW

UeTHRI | SUeTT B oIl & fob 9 faAd 27 /07 /2020 BT 11:00 §o I ITerd H

W A1 SIRY AFMS & IR 81 3R fdare & vy avg R arkifdd el &
fm & g d 3o <19 B foIRad werd U aR

JMER Sad Y b iy Hdfrd ueThRi &7 arile &y, 92 U Ufd
faarfed srawTge ATs—H & o<l FEAE @ JFAR Y DI WA § A

AT IS TR AT FEol G SHTE UR UBIRIT B

TSl &1 13 /07 /2020 X BEIER Ud <M Bl eR TIThR. SN
BRI
&1 13 /07 /2020

is

in

of
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11. Thereafter in separately (page 77 of paper book)

learned SDM issued warrant of attachment of subject

property which states as under:-

AT AT gueTerp) |l foTell SR =T (STe)

qfA 3fe & Peol & IR H fdd1G & AHS H Bl DI dRS

(ST URT 146 SYUG.)

171 &. 9/ 31.14.3UeT. /2020 il feqid 13 /07 /2020
gfd,

AT JURY

gfer T dRTgIR

FSTelT SToHIR AT (BT)
AeH:— URMW® ATee & 1d 03 /07 /2020 & 3N & Ureld Ufdde g

TR o Rig a9 M qARE & UaHeor § q9 9% yod n T g 5w
rferpRaratt & et & 3ier Rerd WH. 46 /1, YPAT 4.048 BaRIX R uRenfer o

BT 9T € Sad USRI | TRIdG U A el B TS ' B I Sad @A, 46 /1, IHAT 4.
048 BRI W IRCAD Pool & IR H forad B faAd 27 /7 /2020 BT R X

STy 3MYDT UIRIgd fhar SIar & i o1d U™y 3fvelm &1 Il & b o |_da ITH
T, STARITT B SHHT ool oddx R TGHR Fh dy U4 Bl werd ang afdd &l
Y™l H TR g9 dNC b WIEd Bl Yoih gRT YA R gd S9 diel &

&% 13 /07 /2020

AR SUSTAhRY
Hal
gfdi— <INl Bedbl . ... I ATARIQT B AT TN IRIGR $I 3MMaeIdh SIS Afed
HEANT BT B SURT I8 q1ad
e/~

ST qUSTRIER
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12. A careful perusal of the above-stated orders would
show that learned SDM has only passed an order under
Section 145 of the CrPC on 13.7.2020 in order-sheet
and directed for registration of case, passing of
preliminary order and also directed for issuance of
summons, but there is no order passed in terms of
Section 146(1) of the CrPC either in the order dated
13.7.2020 or after making of the order under Section
145(1) of the CrPC holding enquiry (if any) that it is
the case of emergency or recording satisfaction that
none of the parties was in possession of the subject
property or he did not record that he is wunable to
satisfy himself as to which of them was in possession
of the subject property, but surprisingly while
passing a preliminary order under Section 145 of the
CrPC in cyclostyle proforma, one paragraph has been
added for attachment of the subject property and
directed the Station House Officer, Police Station
Baradwar to comply with the order dated 13.7.2020 and
to attach the subject property and give it to Sarpanch
of Gram Panchayat Jhalronda, as such, though no order
has been passed in the order-sheet invoking Section
146 of the CrPC, that too complying with the
provisions contained in Section 146 (1) of the CrPC

after passing the order under Section 145 of the CrPC,
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yet by issuing memo in the shape of preliminary order
(pages 76 and 77 of paper book), order for attaching
the property and giving it 1in Supurdnama has been
directed, which is absolutely contrary to law. Unless
the order under Section 146 of the CrPc is passed
after passing the order under Section 145(1) of the
CrPC 1in specific term 1in order-sheet fulfilling the
requirement of Section 146(1) of the CrPC, while
directing compliance of order under Section 145 (1) of
the CrPC, no property can be directed to be attached
and to be given in Supurdnama. The order of attachment
of subject-matter is not implicit in order wunder
Section 145(1) of the CrPC and separate & specific
order of attachment is required to be passed invoking
and fulfilling the statutory requirement of Section
146(1) of the CrPC. While complying with the order
dated 13.7.2020, only a preliminary order has been
passed directing to register a case in line with
Section 145(1) of the CrPC. Accordingly, the memo
directing attaching the property to the Station House
Officer by the 1learned SDM is ex-facie without
jurisdiction and without authority of 1law and the
learned revisional Court failed to notice the
aforesaid illegality in the proceedings of the SDM.

13. Accordingly, order of the 1learned SDM to the

extent of directing attachment of the property in its
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preliminary order while directing to the Station House
Officer, Police Station Baradwar on 13.7.2020 is
hereby set-aside and the impugned order passed by the
revisional Court is also set-aside. However, the
proceeding under Section 145 (1) of the CrPC would
continue. Since no order has been passed under Section
146 of the CrPC and no finding has been recorded by
the SDM in line with that provision, this order will
not bar the learned SDM to consider the question of
invoking Section 146(1) of the CrPC in accordance with

law at appropriate stage.

14. The CrMP is allowed to the extent indicated

hereinabove. However, it 1is made clear that this
order has been passed only to consider the wvalidity
and correctness of direction issued under Section 146
of the CrPC. This Court has not expressed any opinion

on merits of the matter.

Sd/-

(Sanjay K.Agrawal)
Judge



