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HIGH COURT OF CHHATTISGARH AT BILASPUR

Second Appeal No. 520 of 2014

Devraj Singh S/o Brijkishore Singh, Aged about 41
years, R/0 Bodla, Tahsil Bodla, District

Kabirdham, Chhattisgarh.

---Appellant/Plaintiff

Versus

State of Chhattisgarh, through the Collector,

Kabirdham, District Kabirdham, Chhattisgarh.

--- Respondent/Defendant

For Appellant :- Mr. H.B. Agrawal, Senior Advocate
with Ms. Richa Dwivedi, Advocate

For State :- Mr. Ravi Bhagat, Dy. G.A.

Hon'ble Shri Justice Sanjay K. Agrawal

Order on Board

02/12/2020

1. This plaintiff's second appeal was admitted for
hearing on 17/11/2020 by formulating the following
substantial question of law :-

“Whether the first appellate Court is
justified in dismissing the appeal summarily
under Order 41 Rule 11 sub-rule (1) of CPC
without complying the Order 41 Rule 11 sub-

rule (4) of CPC by recording the findings

which is perverse to the record ?”
[For the sake of convenience, the parties will
herein-after be referred to as per their status

shown before the trial Court.]
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2.Plaintiff filed a suit for declaration of title
and permanent injunction against the State after
his claim having been rejected by the
Sub-Divisional Officer (Revenue) in a proceeding
initiated under Section 57(2) of the Chhattisgarh

Land Revenue Code, 1959.

3. The said suit filed by the plaintiff was dismissed
by the trial Court finding no merit against which
the plaintiff preferred an appeal before the first
appellate Court under Section 96 of CPC wherein
learned first appellate Court, by its impugned
order, summarily dismissed the appeal under Order
41 Rule 11(1) of CPC after granting the
application filed under Order 13 Rule 5 and 6 of
CPC and marking the said document as Exhibit P/26
against which this second appeal has Dbeen
preferred by the appellant/plaintiff under Section
100 of CPC in which substantial question of law
has been framed and set out in the opening

paragraph of this judgment.

4.Mr. H.B. Agrawal, learned senior counsel appearing
on behalf of the appellant/plaintiff, would submit
that if the first appellate Court was of the
opinion that the appeal deserves to be dismissed
summarily under Order 41 Rule 11(1) of CPC then he

was required to record its brief ground for doing
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so and he ought to have delivered the judgment in
terms of Order 41 Rule 11(4) of the CPC. 1In
absence of that, the impugned order passed by the
first appellate Court deserves to be set aside. He
would also submit that several grounds have been
raised by the appellant/plaintiff in the memo of
appeal which clearly show that the appeal is
arguable and it could not have been dismissed
which is in violation of Order 41 Rule 11(4) of

CPC.

5.Mr. Ravi Bhagat, learned State counsel, would
support the impugned judgment passed by the first
appellate Court and submit that the second appeal

deserves to be dismissed.

6.1 have heard 1learned counsel for the parties,
considered their rival submissions made herein-
above and perused the records with utmost

circumspection.

7.0rder 41 Rule 11 states as under :-

0.41, R.11. Power to dismiss the appeal
without sending notice to Lower Court. - [(1)
The Appellate Court after fixing a day for
hearing the appellant or his pleader and
hearing him accordingly if he appears on that
day may dismiss the appeal.]

(2) If on that day fixed or any other day to
which the hearing may be adjourned the
appellant does not appear when the appeal is
called on for hearing, the Court may make an
order that the appeal be dismissed.
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(3) The dismissal of an appeal under this
rule shall be notified to the Court from
whose decree the appeal is preferred.

[(4) Where an Appellate Court, not being the
High Court, dismisses an appeal under sub-
rule (1), it shall deliver a judgment,
recording in brief its grounds for doing so,
and a decree shall be drawn up in accordance
with the judgment.]”

8. A careful perusal of the aforesaid provision would
show that Order 41 Rule (1) of CPC empowers the
first appellate Court to dismiss the appeal
summarily, but that is subject to sub-rule (4) of
Rule 11 which mandates that where an appellate
Court, not being the High Court, dismisses an
appeal under sub-rule (1), it shall deliver a
judgment, recording in brief its grounds for doing
so, and a decree shall be drawn up in accordance

with the judgment.

9. Therefore, the first appellate Court was required
to record in brief, its grounds for dismissing the
appeal summarily and in absence of that, the

impugned judgment is liable to be questioned.

10. In the matter of Jayanmati De and Anr. v. Abani

Kanta Barat and Ors.', Their Lordships of the

Supreme Court held that the High Court though not
required under sub-rule (4) to record its grounds
for doing so, but the sub-rule does not give full
discretionary powers to avoid recording any

reasons whatsoever and thereafter, remitted the

1 AIR 2000 SC 3578(2)
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matter for hearing and disposal in accordance with

law.

In the instant case, the first appellate Court was
required to record its brief reasons for
dismissing the appeal summarily whereas the

impugned order states as under :-

10/10/2014 JYteTTell GRT i1 TH.U4. U1eh 3ifeehl |

ardtereff srfeiaht GRT RS dd 5 T, T a1 T |

A TR W ardtereff arfeadhr 9 emcer 13 7799 05 Td 06
FUHE. & TEd IS UF WA o 6, ey =mem
Ieae, ST TN IR R W IS R ued 3 T
T & gAfeR) JrefiFRel <ITe A S SWTE M B | FRAR wHd
& Al TRgd 8 | o1d: 39 W yEiad B I &1, e
a8 |

T G T AT A S9 Ud N ITerd & 3Aferd
& Tl T TT, Ik SEardS d AAUfIfAf devfieler gRI
gEaTaRa o, i Ui F Aoren Aftd vRga R T 8, o1 afded
T THHR R, TEAES W Feet di-20 sifda far i |

I Uedl d1-26 TR TSl A& B A Al 18Tl Dig
oft 3MaeTeddr T8l 8, I SxdIaSll & FaY § Jffaah & URMYS dh
I W E, o URME db BT PRI IR T SRS R g
fermR fama SR |

ardtereff srfdampt ¥ yeet di-26 wfgar smier sOR W 3
e a1 srefivver =maTer & 3oy dgR ae &, 16 37/ 12
SR 3. BTiRTIe TR A SUctey 31T ufidT, W1ed U9 Ee
SO T JTaeldh {haT T |

ardtcreff 7 3o afiel 9= U & MR W IR o B 5,
refi e RIS 7 AR W § ueel T8 STet ®, e & G
TR 570 IHAT 04.54 s 4 § dedlelar & e & Sierid
AIHIT RS # o Ify |, 391 8FT AT TEHIER BT MY B
aerg a1, foeft oft RepfE 5 718 & seiifery S faifdes Ffe = o
HadT & 3R ST A& Pl DR I, Ui TADR Dl A |
Tedl W-26 & FRAR WHd O Faen FE aF ufy A Anfid
Tfff & w9 5 TRga R T 2, I ST BT Jgelid
T, fORTH @RI R 570 YhaT 04.54 TS U & HEY H -
T T arct/ rdtereff @ ueM R ST geq Pis ot Sekg e # |
A RfT 7 el f-26 & dEd, AR v 6 AaufT @t ysia
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TR P q1E ft I ATt BT @ rftereff @ urw 7E Bt B |

afraTet & R ATt & ARt & Wed F dig off ey wRgd
&I fopam T 8, A S MR W 3rdierreff /arct o1 grar wieR T8
fpaT ST AT, dfed ST IR Sxdrdel A8 Iuered &, I8l 0 aral
1 3R A IR 9 T A |16 o1 sracie T8l felar S FadT|
Tl - 16 H a1St B IoT-Peoll B F9Y | IeNg &, TN T2
T 1996-97 A 2000-09 FHT T A & vd af 2008-09 H
ft areIRd gff o™F BT ISR 8, 1996-97 & Yd &I INT &
TG W AT} BT Heol 81N &b Fae H Drg off ST 31ferd F IRgd
&1 8, rfcrepaur & Heiy § Yo IR § e far ST, aret
& GRT IR fohd T Sxaraeil 4, SRid 8 | veel d- 11 srgfamrfig
AfUBRY ST &b FRT GRT 57 (2) Yo AfeeT & T A ™
ameer 7 +ff 02 arageR 1959 & AT & orferca B &t orafd &
ardterelf @ areIRd I W B rfdeRt T o iR fafRa srfafer
H pRIaTE! o Y off, 3 T H PIS PRI U T fhd ST S16q
T Y A IeG PR g dTerelf o1 e Tiag bl TS |

Y IR A It PRI WA R W A1e @
SIS e & MR W 3T U A 5wy <ax fAofg aiika fapar
TRIT ST &, aRumasey ardiereff it ardier et dr St & |

I TR T | T JIPYelg Afed SrfteramR Uivq fam
S |

SIS T Ui, MY A M B oG U HAeR =ARTeder
F-01, HHRYM B YT fhar S |

SR
(febvor wrgefel)
BRC &P PIC IH
TR ST =araefter, weRem™

12. A careful perusal of the aforesaid order would
show that the first appellate Court simply granted
the application under Order 13 Rule 5 and 6 of CPC
for producing the document and marked it as
Exhibit P/26 and thereafter, dismissed the appeal,
finding that the judgment and decree of the trial

Court is based on oral and documentary evidence on

record, without recording any reason as mandated
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by Order 41 Rule 11(4) of CPC in shape of the
judgment whereas the grounds making the appeal
arguable have been raised which has not been
considered by the first appellate Court.
Therefore, the impugned order passed by the first
appellate Court is bad for two reasons, firstly
because it is in non-compliance of Order 41 Rule
11(4) of the CPC and secondly because though
several arguable grounds have been raised but the
appeal has been dismissed summarily holding that
the judgment and decree of the trial Court is

based on oral and documentary evidence on record.

As a fallout and consequence of the aforesaid
legal analysis, the second appeal is allowed to
the extent indicated herein-above and the matter
is remitted to the first appellate Court for
hearing the appeal afresh on merits in accordance
with law and its disposal within three months from

the date of appearance of the parties. No cost(s).

Registry is directed to send the records of the
civil appeal to the concerned first appellate

Court forthwith.

sd/-
(Sanjay K. Agrawal)
Judge



