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NAFR
HIGH COURT of CHHATTISGARH, BILASPUR

       MAC No. 746 of 2012

          Judgment reserved on 15  .07.2020

                   Judgment delivered on 07.10.2020          

1. Smt. Kusum Devi, wife of Late Shri Ramkripal Singh, aged about 37 years

2. Kumari Khushboo, daughter of Late Shri Ramkripal Singh @ Kripal Singh,
aged about 11 years

3. Vikram son of Late Shri Ramkripal Singh @ Kripal Singh, aged about 9
years

Appellants No. 2 and 3 being minors are represented through their mother
Smt. Kusum Devi, wife of Late Shri Ramkripal Singh

All are residents of Khursipar, Bhilai, Tahsil and District Durg, Chhattisgarh

                                                                                       ------Appellants
VERSUS

1. Rajendra  Singh,  son  of  Shri  Ramadhar  Singh,  aged  about  42  years,
resident of Road SPA Block 6/D, Zone-2 Sector 11, Bhilai, District Durg,
Chhattisgarh.

2. Branch  Manager,  National  Insurance  Company  Limited,  Branch  No.  1
Bhutani  Complex,  GE  Road,  Power  House,  Bhilai,  District  Durg,
Chhattisgarh

Through the Regional Manager, Office, National Insurance Company Ltd.,
Akashganga Parisar, Supela, Bhilai, District Durg, Chhattisgarh

                                               -------Respondents

             For Appellants                     :    Mr.  Manish Upadhyay, Advocate.
   For Respondent No. 2         :    Mr. R.N. Pusty, Advocate. 

Hon'ble Shri P.R. Ramachandra Menon, Chief Justice
Hon'ble Shri Parth Prateem Sahu, Judge

CAV Order

Per Parth Prateem Sahu, J.

1. This appeal under Section 30 of the Workmen's Compensation Act, 1923 (for

short “Act of 1923”) has been filed by the appellants-claimants against the

order/  award  dated  21-09-2011  passed  by  Commissioner,  Workmen's

Compensation Act, Durg, Chhattisgarh (Labour Court)  in case no. 33/W.C.

Act/2006 (Fatal) [for short “the Commissioner”] whereby the Commissioner

has dismissed the claim application.

2. This  appeal,  therefore,  was  admitted  for  hearing  on  26-07-2012  but  the
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substantial question of law could not be framed.

3. Upon  hearing  learned  counsel  for  the  respective  parties  on  admission,

following substantial question of law arises for consideration before this Court.

“Whether  the  finding  recorded  by  the  Commissioner  with

regard  to  the  employer-employee  relationship  between

deceased and Respondent 1/ Non-applicant 1 is perverse?”

4. With the consent of the parties, the appeal is being heard finally.

5. Facts giving rise to this appeal  are that the Respondent  1 was registered

owner of  the truck bearing registration no. CG 07ZC 1222 (referred to as

“offending truck”) which was insured with Respondent 2/ Non-applicant 2 for a

period from 13-04-2005 to 12-04-2006.  Ramkripal Singh (since deceased)

met with an accident while driving the offending truck as it turned turtle and

deceased Ramkripal  Singh @ Kripal  Singh who was driving the offending

truck on the date of accident died.  At the time of accident, the offending truck

was  travelling  to  Bhilai  from  Raigarh.   The  accident  was  reported  to

concerned police station based upon which crime bearing no. 131/2005 was

registered.  Appellants-claimants filed an application under Section 22 of the

Act  of  1923,  pleading therein that on the date of  accident,  deceased was

working as driver  of  the offending truck,  engaged by Respondent 1/  Non-

applicant 1, he was earning Rs. 5,000/- per month as salary including the

daily allowances.  Claimants were dependent upon the deceased and claimed

Rs. 4,73,900/- as compensation.

6. Respondent  1/  Non-applicant  1  submitted  preliminary  objection  to  the

application filed under Section 22 of the Act of 1923, pleading therein that he

sold the truck in  the name of appellant 1/  claimant  1  prior  to  the date of

accident i.e. on 01-08-2004 whereas the accident took place on 31-05-2005.

It was further pleaded that the deceased himself purchased the truck in the

name  of  his  wife  for  the  total  value  of  Rs.  2,33,000/-  and  as  per  the

agreement, Rs. 83,000/- was paid and the balance amount was required to
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be deposited with J.K. Finance, Durg.  It is further pleaded that as the entire

amount was not deposited with the J.K. Finance, name of appellant 1 could

not be mutated or recorded in the records of RTO office.  The possession of

vehicle on the date of accident was with appellant 1 /applicant 1, deceased

was not employed by Respondent 1/ Non-applicant 1, but after purchasing

the truck in the name of his wife, deceased himself was driving the vehicle

and met with accident.  It is further pleaded that the application under Section

22 of  the  Act  of  1923 is  not  maintainable  because there  is  no  employer-

employee relationship between Respondent 1 and deceased.

7. Respondent  1,  except  the preliminary objection,  has not  filed reply  to  the

claim  application  and  was  proceeded  ex  parte.   The  Commissioner  has

formulated total  six issues for consideration including issue no. 1 “whether

Ramkripal Singh died in an accident arising out of and during the course of

employment under non-applicant no. 1”

8. The Commissioner upon considering the material  and evidence placed on

record held that as the offending truck was sold in the name of Applicant 1,

deceased  was  driving  the  offending  truck  in  the  capacity  of  husband  of

applicant  1  and further  that  there  was no employer-employee relationship

established between non-applicant  1  and the applicant  and dismissed the

claim application without deciding other issues framed by him.

9. Mr. Manish Upadhayay, learned counsel for the appellants submits that the

finding recorded by the Commissioner with regard to the employer-employee

relationship based on the pleadings of Respondent 1/ Non-applicant 1 in his

preliminary objection and the photocopy of the document which is placed on

record and marked as Ext. D-1 is erroneous. He submits that, Respondent

1/Non-applicant 1 after filing of the preliminary objection was proceeded ex

parte, he has not filed reply to the claim application. The document Ext. D-1,

photocopy of the alleged sale of the offending truck in the name of claimant/

applicant  is  not proved.   The Commissioner  in  its  impugned order/  award

while  deciding  the  objection  raised  by  the  applicant  with  regard  to
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admissibility  of  photocopy  exhibited  as  D-1  was  allowed  in  favour  of

applicant(s)/ appellant(s).

10. He submits that when the document itself has not been admitted as evidence

then there cannot be any finding based on it that on the date of accident,

offending truck was transferred/ sold to applicant 1.  It is also pointed out that

non-applicant 1/ Respondent 1 was proceeded ex parte but somehow he has

been shown to be examined as witness no. 2 of the applicant, his evidence is

to be decided in the light of the pleadings made by the claimants without

considering  any  pleading  of  Respondent  1/non-applicant  1.   The  finding

recorded by the Commissioner with regard to employee-employer relationship

is not sustainable.

11. Per contra, Mr. Ratan Pusty, learned counsel for the Respondent-Insurance

Company  submits  that  the  Commissioner  has  rightly  dismissed  the  claim

application recording that the applicants failed to prove employee-employer

relationship.  It is contended that for maintaining the application under Section

22  of  the  Act  of  1923,  employee-employer  relationship  is  primary  and

essential ingredient to be established by injured or the legal representatives

of the deceased employee, but in the case at hand, the applicant/ appellant

failed to prove that the deceased was under employment of Respondent 1.

He  also  submits  that  non-applicant/  defendant  can  be  examined  as

applicant's witness with the permission of this Court and in the case at hand,

non-applicant  1/  defendant  has  been  examined  as  witness.   There  is  no

illegality in the proceedings drawn by the Commissioner.

12. We have heard learned counsel for the respective parties and also perused

the record of the case.

13. In  pleading,  claimants have very specifically  pleaded that  the vehicle  was

owned by Non-applicant 1 in which deceased husband of applicant 1 was

working as driver who met with an accident while driving the offending truck.

Respondent  1/Non-applicant  1  who appeared in  person in  the proceeding
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before the Commissioner and submitted preliminary objection with regard to

maintainability  of  the  application  under  the  Act  of  1923.   This  preliminary

objection  was  replied  by  the  appellants/  applicants  and  denied  the  fact

mentioned therein, in fact, they have pleaded that the truck was seized by the

investigating agency by the police in crime no. 131/2005 on 31-05-2005.  It is

the  Respodent  1/non-applicant  1  who  has  filed  an  application  before  the

competent court for taking custody of the vehicle mentioning therein that he is

owner of the vehicle and it is the only source of earning.

14. Going by the proceedings/ order sheets recorded by the Commissioner,  it

would show that Respondent 1/non-applicant 1 was proceeded ex parte on

02-09-2006 as he has failed to submit reply to the application on 11-09-2006.

Non-applicant 1/ Respondent 1 submitted preliminary objection and thereafter

on 14-06-2007, application for notice to produce document was filed by non-

applicant 1. On 07-03-2008, the Commissioner decided both the applications;

application for notice to produce document was dismissed mentioning therein

that the applicants were dependents upon the deceased workman and it is

the employer who is responsible for payment of compensation and as the

applicants  are  not  having  the  document  sought  to  be  produced,  copy  of

insurance  policy,  the  applicants  cannot  be  forced  and  dismissed  it.  For

deciding the preliminary objection, it is recorded that the preliminary objection

will be decided after framing issues in this regard.

15. Non-applicant 1/ Respondent 1 from the date of recording and drawing ex

parte  proceedings  against  him,  he  has  not  moved  any  application  for

permitting  him  to  participate  in  the  proceedings  but  after  examination  of

applicant 1 as witness for the applicants after few days on 13-05-2009, non-

applicant 1 has been examined as applicant's witness. This proceeding was

recorded in the order sheet dated  13-05-2009.  Records do not show that the

name of this witness is mentioned in the list of witnesses nor any application

has been filed by the applicants for recording the statement, evidence of non-

applicant 1 as witness of the applicants.
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16. Be  that  as  it  may,  the  statement  of  non-applicant  1/  Respondent  1  was

recorded  by  the  Commissioner  as  witness  of  the  applicants.   Now  the

question arises for consideration is what will be the veracity of evidence of

non-applicant  1  whose  evidence  is  recorded  as  applicant's  witness  in

absence of the reply filed by him to the claim application.  The only pleading

was the preliminary objection filed by him mentioning that the vehicle was

sold/ transferred in the name of applicant 1 from non-applicant 1 and since

then  the  vehicle  was  being  driven  by  deceased  and  further  the  mode  of

payments and balance payment to be paid to J.K. Finance and further that

there was no employer-employee relationship.  The Commissioner in second

paragraph of paragraph 6 has accepted the objection raised by the learned

counsel for the applicants/ appellants therein with regard to admissibility of

document i.e. sale letter but the Commissioner has recorded that even if “the

sale  letter  is  not  exhibited  but  evidence  of  witness  no.  2  of  the

applicants' witness remained uncontroverted” and held that the deceased

was  under  employment  of  non-applicant  1  was  not  found  to  be  proved.

Further again taken a note that on the date of accident, the vehicle was sold

in  the  name  of  applicant  1/  wife  of  deceased.   The  relevant  portion  of

paragraph 6 of the impugned award is reproduced below for ready reference.

“06.  उपररोक्त वविविवेचनना सवे स्पष्ट हहै वकि ममृतकि रनामकिमृ पनाल उरर
किमृ पनाल सससग किकी ममृत्यय वदिननासकि 31.05.2005 किरो टटकि क्रमनासकि सस
जस  07  जवेड सस  1222  किवे  पलट जनानवे  सवे  हहई जरो प्रकिरण मम
ससलग्न दियररटनना सवे सम्बससधित दिस्तनाविवेज मगर  क्रमनासकि 31/2005 किवे
ससलग्न प्रमनावणत प्रवतसलप सवे भस हरोतना हहै। ममृतकि एविस अननाविवेदिकि
क्रमनासकि किवे  मध्य वनयरोजकि एविस किमरकिनार किना सम्बन्धि हरोनना चनावहए
इस  बनाबत  आविवेदिकि  दनारना  अननाविवेदिकि  क्रमनासकि  01  किना  बयनान
असवकित किरनायना गयना हहै। सजसमवे अननाविवेदिकि क्रमनासकि 01 रनाजमद्र सससग
नवे स्पष्ट रूप सवे किथन वकियना हहै वकि ममृतकि रनामकिमृ पनाल किभस भस
उसकिवे  उक्त टटकि मम विनाहन चनालन किना किनायर  नहहीं वकियना हहै उन्हहोंनवे
यह भस किहना हहै वकि उक्त विनाहन किरो वदिननासकि  01.08.2004  किरो
ममृतकि किकी पत्नस शसमतस किय सयमसमगर किरो वविक्रय किर वदियना  थना
वविक्रय वदिननासकि सवे उक्त विनाहन टटकि क्रमनासकि सस जस  07 जवेड सस
1222 किना सञनालन किय सयम समगर दनारना किरनायना जना रहना हहै।  तथना
ममृतकि किय सयम समगर किना पवत हरोकिर विनाहन किना चनालन किर रहना थना।
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प्रदिरर डस 1 जविनाबदिनारस पत, वविक्रकी पत वडलविरस पत किकी छनायनाप्रवत
अवभलवेख मम  ससलग्न हहै  सजसवे  प्रदिरर  असवकित किरनानवे  मम  आविवेदिकि
असधिविक्तना  नवे  आपसत्ति  व्यक्त  किकी  थस  क्यरोवकि  उक्त  दिस्तनाविवेज
छनायनाप्रवत हहै  ऐसस सस्थवत मम  ममूल किवे  आभनावि मम  उसवे  प्रदिवररत
किरनानना न्यनायरोवचत प्रतसत नहहीं हरोतना हहै। आविवेदिकि असधिविक्तना किकी
आपसत्ति स्विसकिनार किकी जनातस हहै भलवे हस विनाहन वविक्रय पत अवभलवेख
मम  प्रदिवररत नहहीं हहए  हहै वकिन्तय  आविवेदिकि सनाकस क्रमनासकि  02  पमूविर
विनाहन स्विनामस किवे  किथनरो किना खसडन आविवेवदिकिना दनारना नहहीं किरनायना
गयना हहै जबवकि अननाविवेदिकि क्रमनासकि  01  किरो आविवेदिकिगण नवे स्वियस
किकी ओर सवे सनाक्ष्य दिवेनवे लवेकिर आए हहै। इस तरह अवभलवेख मम यह
प्रमनावणत नहहीं हहआ हहै वकि ममृतकि रनामकिमृ पनाल सससग उरर  किमृ पनाल
सससग दियररटनना वदिननासकि  31.05.2005 किरो अननाविवेदिकि क्रमनासकि  01

किवे  वनयरोजन मम थना। बसलकि उक्त वदिननासकि किरो उक्त विनाहन ममृतकि किकी
पत्नस किरो वविक्रय हरो चयकिकी थस। इस आविवेवदिकिनागण यह प्रमनावणत
किरनवे मम पमूणरततः असमथर रहवे हहै वकि रटनना वदिननासकि 31.05.2005

किरो ममृतकि एविस  अननाविवेदिकि किवे  मध्य किमरकिनार एविस  वनयरोजकि किना
सम्बन्धि थना। अततः विनादि प्रश्न क्रमनासकि 01 आविवेदिकिगण किवे  वविरुद
वनवणरत वकियना जनातना हहै।"

  

17. If the basis of transfer of ownership and sale of the vehicle itself i.e. Ext. D1

is not found to be admissible evidence by the Commissioner, whether in the

facts  of  the case where the  deceased while  driving a truck,  met  with  an

accident, the name of non-applicant 1 is shown to be registered owner in

registration certificate can be treated as an employee in absence of any other

evidence or pleadings on the part of non-applicant 1.  More so when, the

non-applicant no. 1 is undisputedly a registered owner, sale/ transfer of the

vehicle not proved by documentary evidence.

18. True it is that for maintaining the application under Section 22 of the Act of

1923, the burden is upon the claimants/ injured employee to prove that there

was employee-employer relationship between the injured/ deceased with the

non-applicant against whom the claim is filed. But at the same time, looking

to the object of the Act,  mode of proof of employee-employer relationship

may vary from case to case, particularly, when it is the case of driver of the

vehicle who undisputedly met with an accident while driving the vehicle of the

registered owner,  especially  when the  plea  of  sale/  transfer  could  not  be
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proved.  The burden to prove the fact that deceased was not his employee

shifts  upon  the  non-applicant  no.  1-owner  of  the  offending  truck.   The

Commissioner has not  adverted to this fact while deciding the application

filed  by  the  appellants.  But  from  perusal  of  entire  order  passed  by  the

Commissioner, it appears that the basis of dismissal of the application of the

appellants is the sale of the offending vehicle which was being driven by the

deceased  at  the  time  of  accident.  The  hon'ble  Supreme  Court  has

considered the issue on whom the onus to prove the employer-employee

relationship would lay in the case of Kanpur Electricity Supply Co. Ltd. v.

Shamim Mirza reported in (2009) 1 SCC 20 and held thus:

“20.    It  is  trite  that  the  burden  to  prove  that  a
claimant  was  in  the  employment  of  a  particular
management,  primarily  lies  on  the  person  who
claims to be so but the degree of proof, so required,
varies from case to case.  It is neither feasible nor
advisable to lay down an abstract rule to determine
the employer-employee relationship.  It is essentially
a question of fact to be determined by having regard
to the cumulative effect of the entire material placed
before the adjudicatory forum by the claimant  and
the management.”

The Hon'ble Supreme Court in another judgment in Bharat Sanchar

Nigam  Limited  v.  Bhurumal reported  in  (2014)  7  SCC  177,  identical

question was considered and held thus:

“24.    Once  we  come  to  the  conclusion  that  the
respondent  had  been  doing  the  work  of  the
appellant, it was for the appellant to prove as to who
was the contractor to whom the work was awarded
and that the contractor had recruited the respondent.
No  such  evidence  is  produced  by  the  appellant.
Moreover, the appellant has itself accepted the fact
that the work of a lineman was not given on contract
basis.”

19. In the case at hand, it is not in dispute that the offending vehicle driven by the

deceased on the date of accident was recorded in the name of Respondent

1/ non-applicant 1 in the registration certificate.  The document produced by

Respondent  1/  non-applicant  1  Ext.  D1 showing the  sale/  transfer  of  the

offending vehicle in the name of applicant 1 was not found to be admissible
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by  the  Commissioner.   When  once  the  objections  of  the  applicants/

appellants were sustained by the Commissioner with regard to admissibility

of the documents in showing the sale of offending vehicle and not accepted

as evidence then the case is to be considered on the basis that there was no

sale/ transfer of the offending vehicle, more so, in absence of any admissible

piece of evidence placed on record by the non-applicant 1/ Respondent 1.

20. For  the  foregoing  reasons,  the  impugned  award/  order  passed  by  the

Commissioner under Workmen's Compensation Act, Durg, is not sustainable

and  it  is  hereby  set  aside.   The  case  is  remitted  back  to  the  Court  of

Commissioner  for  deciding  the  case  afresh  taking  into  consideration  the

objection  of  the  appellants  already  decided  in  favour  of  the  appellants.

Needless  to  mention  that  the  Commissioner  shall  decide  the  case  after

affording opportunity of hearing to all the respective parties.  Looking to the

date of filing of the application of the year 2006, we direct the Commissioner

to decide the claim/ application as earliest as possible preferably within a

period of 5 months from the date of production of certified copy of the order

passed by this Court.

21. Records of the case be sent back along with the copy of this order to the

concerned Commissioner.

                Sd/-                                                                      Sd/-   
(P.R. Ramachandra Menon)           (Parth Prateem Sahu)

      Chief Justice                 Judge                 

Pawan


