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HIGH COURT OF CHHATTISGARH AT BILASPUR

CRMP No. 587 of 2020

1.Birendra Sinku, S/o Late Shri B.R. Sinku, Aged

about  54  years,  The  Then  Sr.  Divisional

Mechanical  Engineer,  S.E.C.  Railway,  Raipur,

Presently  posted as  Chief  Workshop Manager,  S.C.

Railway, Rayanapadu (AP). 

2.S.K. Senapati, S/o Sadhu Charan Senapati, Aged

about  53  years,  Senior  Divisional  Mechanical

Engineer, S.E.C. Railway, Raipur, Chhattisgarh. 

             ---Petitioners

   Versus 

1.Meharban  Singh,  S/o  Shri  Darshan  Singh,  Aged

about  48  years,  R/o  Shop  No.  57,  Himalaya

Complex, Akash Ganga, Bhilai, Tahsil and Distt.

Durg, Chhattisgarh. 

2.State  of  Chhattisgarh,  Through  the  District

Magistrate, Distt. Durg, Chhattisgarh. 

            --- Respondents

CRMP No. 591 of 2020

1.Shubham Verma S/o Umesh Chandra, Aged about 29

years,  Coaching  Depot  Officer,  S.E.C.  Railway,

Durg, Presently posted as Senior Coaching Depot

Officer, S.E.C. Railway, Bilaspur, Chhattisgarh.

2.Samar Kar, S/o Late Manmatha Nath Kar, Aged about

52 years, The Then Coaching Depot Officer, S.E.C.

Railway,  Durg,  Presently  Posted  as  Senior
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Divisional Mechanical Engineer, P.P. Yard, S.E.C.

Railway, Bhilai, Chhattisgarh.   

             ---Petitioners

   Versus 

1.Meharban  Singh,  S/o  Shri  Darshan  Singh,  Aged

about  48  years,  R/o  Shop  No.  57,  Himalaya

Complex, Akash Ganga, Bhilai, Tahsil and Distt.

Durg, Chhattisgarh. 

2.State  of  Chhattisgarh,  Through  the  District

Magistrate, Distt. Durg, Chhattisgarh. 

            --- Respondents

For Petitioners :- Mr. Abhishek Sinha and

Mr. Aditya Pandey, Advocates

For Respondent 1  :-  None

For State :- Mr. Jitendra Pali, Dy. A.G. 

Hon'ble Shri Justice Sanjay K. Agrawal

Order on Board

20/11/2020  

1. Since,  the  common  question  of  facts  and  law  is

involved in both of these above-stated petitions

and they have arisen out of the common order dated

03/05/2016  passed  in  Criminal  Complaint  No.

3524/2019 by the Chief Judicial Magistrate First

Class, Durg, therefore, for the sake of convenience
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they  have  been  clubbed  together  and  are  being

disposed of by this common order. 

2. The  four  petitioners,  who  are  senior  Railway

officers posted at the relevant time at the office

of the General Manager, Raipur, calls in question

the legality, validity and correctness of the order

dated 03/05/2019 (Annexure P/4) by which learned

Chief Judicial Magistrate, Durg, has issued process

against  them  in exercise  of the  power  conferred

under Section 204 of CrPC for commission of offence

punishable under Sections 420 read with Section 34

of  IPC  and  the  order  dated  27/01/2020  by  which

learned revisional Court affirmed the order passed

by  the  learned  Magistrate  and  dismissed  the

revision preferred by the petitioners. 

3. The  complainant/respondent  No.  1  herein  filed  a

complaint under Section 200 of CrPC on 06/04/2018

stating  inter  alia  that  the  S.E.C.  Railway  had

awarded  a  contract  for  the  work  of  cleaning

platforms  and  coaches  of  the  trains  originating

from  Durg  Railway  Station  among  other  cleaning

services to GS & IS Company for a period of three

years for which the Company was required to clean

the platforms as well as Railway coaches as per the

agreement, but the company did not perform the said
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work in accordance with the agreement and various

irregularities  were  found  with  regard  to  the

cleaning of platforms as well as railway coaches

due  to  which  the  passengers  had  to  suffer.

complaint was also made to the S.P. (Railway) but

no action was taken by him.

4. Pursuant  to  the  complaint,  learned  Judicial

Magistrate,  applying  his  judicial  mind  on

23/08/2018 directed for recording the statement of

the complainant/respondent No. 1 and his witnesses

and on the same date, the statements of complainant

and  his  two  witnesses  namely  Suresh  Yadav  and

Kamata Prasad were recorded and ultimately, after

taking  into  account  the  evidence  and  material

available  on  record,  learned  Magistrate  took

cognizance of offence punishable under Section 420

read with Section 34 of IPC against the petitioners

on 03/05/2019 and thereafter, issued process to the

petitioners which has been called in question by

the petitioners in the instant petition mainly on

the  ground  that  taking  the  allegation  of  the

complaint and considering the other documents as

well as the statements of the complainant and his

witnesses, no criminal offence much less offence

under  Section  420  is  made  out  against  the

petitioners.  Moreover,  it  is  the  case  of  the
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petitioners that learned Judicial Magistrate could

not have issued process against the petitioners,

being senior Railway officers, without the previous

sanction of the Central Government under Section

197 of CrPC, therefore, the impugned order and the

entire complaint deserves to be quashed. 

5. None  has  entered  into  appearance  on  behalf  of

respondent  No.  1  despite  sufficient  time  being

granted to appear, and respondent No. 2/State is a

formal party. 

6. Mr. Abhishek Sinha, learned counsel appearing for

the  petitioners,  would  submit  that  taking  the

contents of the complaint as well as the documents

in  support  thereof  and  the  statements  of  the

complainant and his witnesses as it is, it is quite

apparent that the allegation made in the complaint

is with regard to the inaction on the part of the

petitioners,  at  best,  but  no  criminal  act  is

alleged to have been committed by them for which

cognizance  has  been  taken  by  learned  Magistrate

perversely  and  at  the  best,  there  is  only

dereliction of duty on the part of the petitioners

which does not attract the offence under Section

420  read  with  Section  34  of  IPC  and  learned

Magistrate, moreover, could not have issued process
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to the petitioners without the previous sanction of

the  Central  Government  under  Section  197(1)  of

CrPC, as such, the entire Criminal Complaint No.

3524/2019 deserves to be quashed as well as the

order dated 03/05/2019 passed by learned Magistrate

and  the  order  dated  27/01/2020  passed  by  the

revisional Court affirming the order passed by the

learned Magistrate deserves to be set aside. 

7. Mr. Jitendra Pali, learned Deputy Advocate General,

would submit that the State is a formal party and

therefore, he need not take any stand. 

8. I have heard learned counsel for the petitioner,

considered his submissions and perused the record

with utmost circumspection. 

9. A bare perusal of the material available on record

would  clearly  show  that  on  06/04/2018,  the

complaint was filed by the complainant/respondent

No. 1 to which learned Magistrate applied her mind

and proceeded further by deciding to examine the

complainant and his witnesses and ultimately, on

23/08/2018,  their  statements  were  recorded  and

thereafter,  on  03/05/2019,  learned  Magistrate,

after considering the contents of the complaint and

the documents in support thereof as well as the

material  and  evidence  available  on  record,
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proceeded under Section 200 to take cognizance of

offence under Section 420 read with Section 34 of

IPC against the petitioners and on the same date,

issued process to them under Section 204 of IPC

which has seriously been impugned in the complaint.

10.  At this stage, it would be appropriate to notice

Section  190(1)(b)  of  the  CrPC  which  states  as

under: -

“190.  Cognizance  of  offences  by

Magistrates.—(1) Subject to the provisions

of  this  Chapter,  any  Magistrate  of  the

first  class,  and  any  Magistrate  of  the

second  class  specially  empowered  in  this

behalf  under  sub-section  (2),  may  take

cognizance of any offence—

(a) xxx xxx xxx

(b) upon a police report of such facts;

(c) xxx xxx xxx

(2) xxx xxx xxx”

11. Similarly, Section 197(1) of the CrPC states as

under: -

“197.  Prosecution  of  Judges  and  public

servants.—(1) When any person who is or was

a Judge or Magistrate or a public servant

not removable from his office save by or

with  the  sanction  of  the  Government  is

accused of any offence alleged to have been

committed by him while acting or purporting

to  act  in  the  discharge  of  his  official

duty,  no  Court  shall  take  cognizance  of

such  offence  except  with  the  previous

sanction—

(a) in the case of a person who is employed

or, as the case may be, was at the time of
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commission of the alleged offence employed,

in  connection  with  the  affairs  of  the

Union, of the Central Government;

(b) in the case of a person who is employed

or, as the case may be, was at the time of

commission of the alleged offence employed,

in connection with the affairs of a State,

of the State Government:

xxx xxx xxx

xxx xxx xxx

xxx xxx xxx”

12. The aforesaid provisions contained in Section 197

of the CrPC embodies one of the exceptions to the

general rule laid down in Section 190, that any

offence  may  be  taken  cognizance  of  by  the

Magistrate enumerated therein.  Sections 195 to

199 of the CrPC regulate the competence of the

Court and bar its jurisdiction in certain cases

excepting in compliance therewith.

13. The object of Section 197 of the CrPC is to guard

against  vexatious  proceedings  against  public

servants  and  to  secure  the  well-considered

opinion  of  a  superior  authority  before  a

prosecution is launched against them.  (See R.R.

Chari  v.  State  of  Uttar  Pradesh1.)   However,

before Section 197 can be pressed into service,

following two conditions must be satisfied:—

1AIR 1962 SC1573
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(1) the accused must be a public servant of the

kind mentioned in the section i.e., he must be a

Judge  or  Magistrate  or  a  public  servant  not

removable from his office save by or with the

sanction  of  the  State  Government  or  Central

Government; and

(2) the offence must be committed by the accused

while  acting  or  purporting  to  act  in  the

discharge of his official duty.  (See Madanraj v.

Jalamchand Lodha2.)

14.Use of words 'no' and 'shall' in Section 197 of

the CrPC make it abundantly clear that bar on

power  of  a  Court  to  take  cognizance  of  any

offence without prior sanction is absolute and

complete.   (See  State  of  Maharashtra  v.  Dr.

Budhikota Subharao3 and State of Himachal Pradesh

v. M.P. Gupta4.)

15.Likewise, 'previous sanction' means sanction to

prosecute has to be accorded by the appropriate

Government  prior  to  taking  of  cognizance  of

offence. 

16. The question of want of sanction goes to the root

at the jurisdiction of the Court and therefore

2AIR 1960 SC 745
3(1993) 3 SCC 339
4AIR 2004 SC 730
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the  Court  should  consider  at  the  earliest

possible stage, whether such sanction under this

provision  is  in  law  necessary  and  if  it  is,

whether it has duly given, and it should express

a definite opinion on the question.  There is no

requirement  that  an  accused  should  wait  for

taking  a  plea  that  cognizance  has  been  taken

without previous sanction or he should wait till

charges  are  framed.   Accused  can  take  a  plea

immediately  or  after  cognizance  is  taken  and

process is issued. 

17.Where accused is a public servant under Section

21 of the IPC and in view of the provisions of

Section 197 of the CrPC, no cognizance could be

taken by Magistrate before deciding the question

as  to  whether  sanction  of  Government  was

necessary before taking such cognizance and the

trial Magistrate is bound to consider this aspect

in his summoning order.  

18. The  Supreme  Court  in  the  matter  of  Sankaran

Moitra v. Sadhna Das and another5 has emphasized

that a prosecution hit by Section 197 of the CrPC

cannot  be  launched  without  the  contemplated

5(2006) 4 SCC 584
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sanction.  In paragraphs 11 and 22 of the report

it has been held as under: -  

“11. We  find  that  even  if  we  were  to

accept  the  submission  of  learned  counsel

for the complainant that the stage is not

reached  for  considering  whether  sanction

under  Section  197(1)  of  the  Code  of

Criminal  Procedure  is  required  in  the

present  case  or  not,  it  would  only  be

postponing  the  consideration  of  that

question.  As we have noticed earlier, in

his  application  filed  before  the  Chief

Judicial Magistrate invoking Section 210 of

the Code of Criminal Procedure and praying

for  a  stay  of  further  proceedings,  the

appellant,  has  pleaded  that  the  act  was

done by him in performance of his duty and

in the application filed under Section 482

of the Code of Criminal Procedure before

the High Court in addition to reiterating

that the alleged offence was committed by

him  in  the  course  of  performance  of  his

duty, he had also invoked Section 197(1) of

the  Code  of  Criminal  Procedure  and  had

pleaded that the proceedings cannot go on

and would be without jurisdiction for want

of  sanction  under  Section  197(1)  of  the

Code of Criminal Procedure.  Of course, the

High  Court  has  taken  the  view  that  the

complaint would not attract Section 197(1)

of the Code and that was the reason for

rejecting the prayer of the appellant to

quash  the  proceedings  as  being  without

jurisdiction for want of sanction.  Learned

counsel  for  the  complainant  has  made  a

submission that the whole investigation was

being  delayed  and  the  whole  process  was

being delayed in view of the fact that the

accused involved were police personnel and

the State was more interested in protecting

them than in having justice done.  When we

take note of this submission, postponing a

decision on the applicability or otherwise

of Section 197(1) of the Code can only lead

to the proceedings being dragged on in the

trial court and a decision by this Court,

here and now, would be more appropriate in
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the  circumstances  of  the  case  especially

when  the  accused  involved  are  police

personnel and the nature of the complaint

made is kept in mind.

22. Learned counsel for the complainant

argued that want of sanction under Section

197(1)  of  the  Code  did  not  affect  the

jurisdiction of the Court to proceed, but

it was only one of the defences available

to the accused and the accused can raise

the defence at the appropriate time.  We

are  not  in  a  position  to  accept  this

submission.   Section  197(1),  its  opening

words and the object sought to be achieved

by  it,  and  the  decisions  of  this  Court

earlier  cited,  clearly  indicate  that  a

prosecution hit by that provision cannot be

launched without the sanction contemplated.

It is a condition precedent, as it were,

for a successful prosecution of a public

servant  when  the  provision  is  attracted,

though the question may arise necessarily

not  at  the  inception,  but  even  at  a

subsequent  stage.   We  cannot  therefore

accede  to  the  request  to  postpone  a

decision on this question.”

19. Reverting to the facts of the present case in the

light of the principles of law flowing from the

aforesaid judgments rendered by their Lordships

of  the  Supreme  Court,  it  is  quite  vivid  that

though  petitioners  are  not  removable  from  the

office  save  by  or  with  the  sanction  of  the

Central  Government,  yet  learned  Magistrate  did

not even deliberate on the issue as to whether

sanction  under  Section  197  of  the  CrPC  is

required  or  not  either  at  the  time  of  taking

cognizance under Section 200 of CrPC or at the
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time  of  issuing  process  under  Section  204  of

CrPC. 

20.However, at this stage, the question would be as

towhether  the  offence  alleged  to  have  been

committed by the petitioners is in discharge of

their official duty ?

21.In  order  to  answer  the  aforesaid  question,  it

would be appropriate to notice the order dated

03/05/2019 by which learned Magistrate has taken

cognizance of offence under Section 420 read with

Section 34 of IPC against the petitioners herein

and  thereafater,  issued  process  to  the

petitioners, which states as under :-

“03.05.2019    पररववदद सवतत उपसससत |

       पररववद पपजदयन पर तरर हहतत सनयत हह |

    तरर शवण करयह गए |

       पररववद पत मम पररववदद रह दवरव धवरव 420, 467, 468, 471  सहपरठत
 धवरव 34 भव.द.सप.      रह अपतगरत पसततत करयव हह |         पररववदद नह अपनह पररववद मम वक करयव हह कर
            दसकण मधय रहलवह रह दवरव दतगर सह सनरलनह ववलद टहनन रक सवफ़ -   सफवई तसव ओ.बद.एच.एस.

(     ओन बबरर हवउस रकपपपग सरवरस)   रह ठहरव जद.एस.एन.एपर.आई.एस.  रप पनद ,  असभयतक क. 1 रब
    कदयव जवनव बतवयव हह |           अनतबपध अनतसवर पलहटफफमर मम लगद रहल रह सरबबन रक सवफ -  सफवई मम

              जब सवमगद उपयबग ररनव चवसहए सव वह उस शहणद रक न हबनव रहव हह |   पररववदद दवरव
               अनतबपध रह अनतसवर रवयर न करयह जवनह रह आधवर पर रहलवह रह सपबपसधत असधरवररयब रब सशरवयत

 रक गयद,              करनतत सशरवयत रह बवद भद उसचत रवयरववहद न करयव जवनव रहव हह |   सवफ सफवई
               ररमरयन रह दवरव अनतबपध मम सलखह रह समरल रव उपयबग नहह करयव जवनव वक करयव हह |  दतगर सह
     सनरलनह ववलद हर टहन मम छल-रपट,           धबखवधड़द रबच रह यर समटर मम हबनव भद बतवयव हह |

              पररववदद दवरव उक सपबपध मम पतसलस अधदकर रहलवह रवयपतर रब सलसखत सशरवयत भद ररनव रहव
           हह करनतत करसद भद परवर रक रबई रवयरववहद नहह रक गयद |

              पररववदद रह दवरव अपनह शपसपतदय रसन मम भद अपनह पररववद रव समसरन करयव हह |
                   वक करयव हह रक टहन रह सरबबन रब धबनह रह सलए नरलद रह समरल रह उपयबग करयव जव रहव हह |
                 सवकय मम बतवयव हह रक टहन रह सरबबन रक सवफ सफवई रह सपबपध मम असनयसमततव हबनव वक करयव

 गयव |             समसरन मम सवकद सतरहश यवदव एवप रवमतव पसवद रह रसन भद ररववयव हह,   उक सवसकयन नह
         भद पररववदद रह रसनब रह भद समसरन करयव हह |        पररववद पत रह सवस सपलग दसतववहजन सह पसम
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   ददषयव अपरवध आरबपद क. 1   सह 5 जद.एस.  एपर.  आई.  एस.      रप पनद दवरव पबपधर रहलवह रबपचपग
   यवरर रहलवह सटहशन दतगर,   शतभम वमवर,      रबच सरपब ऑकफसर रहलवह दतगर,     समर रर तवतरवसलर रबच
   सरपब ऑकफसर रहलवह दतगर, एस. रह .   सहनवपसत सदसनयर रद.  एमम .   आई वम बद.रह .  पसपरक तवतरवसलर

 सदसनयर रद.  एमम .  आई सद.  एपर . रबलक.      रह सवरद बननव दरशरत हह |    अतत पररववद धवरव 420/34

भव.द.सप.       रह अपतगरत पपजदबद करयव जवतव हह |

   पररववदद दवरव पररववद पत,         दसतववहज तसव उनरह दवरव शपस पर पहश पवरपसभर सवकय
     रह पररशदलन सह पसम ददषयव अनववहदर/     आरबपद रह सवरद धवरव 420/34  भव.द.सप.   रह अपतगरत

          अपरवध पपजदबद करयह जवनह रव आधवर दरशरत हब रहव हह |     पवप सनदरशवनतसवर कदनवपर 01-01-

2014    सह पहश सपसससत,         पपजदयन करयह जवनह ववलह पतयहर पररववदद रव Central Registration

   करयव जवनव हह |             पसतततरवर रब सनदरसशत करयव जवतव हह रक वह पसततत पररववद रब धवरव 420/34

भव.द.सप.   रह अपतगरत Central  Registration   हहतत Central  Filing  Section    पहसषत ररम एवप
    रसजसटहशन कमवपर पवप ररम |         मकल दसतववहज अवलबरन पशवत पररववदद असधवकव रब करयह गवयम|

Central  Registration           कमवपर पवप हबनह पर पररववदद दवरव तदन कदवस रह भदतर
               आवशयर रप सह तलववनव अदव ररनह पर आरबपद रब पररववद पत एवप दसतववहजन रक पसत ससहत

        पपजदरद त रवर सह असवव हमदसत समपस जवरद हब |

     पररण आरबपदगण रक उपससससत हहतत ०४/०७/  २०१९

सहद|-

(  लबरह श पटलह)

    नयवसयर मसजसटहट पसम शहणद

दतगर, छ. ग. ”

22.A careful perusal of the aforesaid order would

show that the only allegation leveled against the

petitioners is that the work awarded to the GS &

IS company for cleaning of platforms as well as

Railway  coaches  was  not  performed  by  them

satisfactorily and they failed to adhere to the

terms of the agreement for which complaint was

made  to  the  S.P.  (Railway)  but  no  action  was

taken by him in this regard. 

23.Taking  the  contents  of  the  complaint  and  the

order as passed by learned Magistrate as it is,

it cannot be said that the petitioners have done

any criminal act much less any act which attracts

offence under Section 420 of IPC. At the best,
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the petitioners failed to discharge their duty

and take any action, but that would not attract

the penal provision of Section 420 of IPC. As

such, it cannot be held that the ingredients of

offence  under  Section  420  of  IPC  is  attracted

against the petitioners except for the allegation

of  dereliction  of  duty  on  their  part  and  it

cannot be said as a reason for taking cognizance

of offence under Section 420 of IPC against the

petitioners  and  thereafter,  for  issuance  of

process. As such, the provisions of Section 197

of CrPC are squarely attracted and no prosecution

could have been launched against the petitioners

under Section 420 read with Section 34 of IPC

without  the  previous  sanction  of  the  Central

Government under Section 197(1) of CrPC for their

official act. 

24.Consequently, both the Courts below have erred in

not  considering  the  fact  that  taking  the

allegations of the complaint as it is, no offence

under Section 420 read with Section 34 of IPC is

made out against the petitioners and moreover,

previous  sanction  from  the  Central  Government

under Section 197 of CrPC was also required for
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issuing process against them for their official

act. 

25.As  a fallout  and  consequence  of  the  aforesaid

legal analysis, Criminal Complaint No. 3524/2019

pending  before  the  Court  of  Chief  Judicial

Magistrate First Class, Durg with regard to the

petitioners is hereby quashed and the order dated

03/05/2019 issuing process to the petitioners as

well as the revisional order dated 27/01/2020 are

hereby  set  aside.  It  is  made  clear  that  this

Court  has  not  expressed  any  opinion  about  the

complaint filed and pending against the GS & IS

Company. 

26.Accordingly, the instant petition under Section

482 of CrPC is allowed to the extent indicated

herein-above. 

Sd/-

(Sanjay K. Agrawal)

Judge

Harneet


