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1. Kheduram Sahu (died) through LRs. :-

A. Dhanukram, Aged about 42 years, S/o Late Shri

Kheduram Sahu.

B. Bisahinbai, Aged about 45 years, D/o Late Shri

Kheduram Sahu.

C. Rohnibai, Aged about 48 years, Wd/o Late Shri

Kheduram Sahu.

D. Gaisuram Sahu, Aged about 30 years, S/o Late

Shri Kheduram Sahu.

E. Dhanendra Kumar, Aged about 23 years, S/o Late

Shri Kheduram Sahu.

All R/o Village Koylari, P.H. No. 46, Revenue
Circle, Birendra Nagar, District Kabirdham,

Chhattisgarh.

F. Ragni Bai, Aged about 25 years, D/o Late Shri
Kandara, W/o Shri Siyaram, R/o Bhadu Tala, R.I.
Circle and Tahsil Sahashpur Lohara, Distt.

Kabirdham, Chhattisgarh.
-—-Appellants/LRs. Of Plaintiff
Versus

1. Agasiya Bai Sahu D/o Shri Phoolsingh (died)

through LRs. :-

A. Dhundh Ram alias Budhram, Aged about 70 years,

S/o Late Shri Raruha Sahu.

B. Navtariha, Aged about 40 years.
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C. Gautam, Aged about 30 years.
B and C both Sons of Shri Dhundh Ram Sahu.

All Agriculturists and R/o Village Kolyari P.C.
No. 46, R.I. Circle, Birendra Nagar Tahsil
Sahaspur, Lohara, Civil and Revenue District

Kabirdham, Chhattisgarh.

D. Chintabai, Aged about 35 years, D/o Shri
Dhundh Ram W/o Shri Musi Ram Sahu, Agriculturist,
Village Dhangaon, R.I. Circle and Tahsil
Sahaspur, Lohara, Revenue and Civil District

Kabirdham, Chhattisgarh.

. Nemin Bai Sahu, Aged about 35 years, W/o Shri
Kaluram Sahu R/o Village Post Koylari, P.H. No.
46, Revenue Inspector Circle Birendra Nagar,
Tahsil Sahaspur Lohara, Distt. Kabirdham,

Chhattisgarh.

. Keja Bai, Aged about 45 years, W/o Shri Meghnath
Sahu, Occupation Agriculturist, R/o Village Bami,
Tahsil Sahaspurlohara, District Kabirdham,

Chhattisgarh.

. Jagdish Sahu, Aged about 35 years, S/o Shri
Kejauram Sahu, Occupation Advocate and

Agriculturist.

. Jageshwar Ram Sahu, Aged about 30 years, S/o Shri

Kejauram Sahu, Occupation Agriculturist.

Both R/o Village Post Koylari, P.H. No. 46,
Revenue Inspector Circle Birendra Nagar, Tahsil

Sahaspurlohara, District Kabirdham, Chhattisgarh.

. State of Chhattisgarh, Through The Collector,
District Kabirdham, Chhattisgarh.

--- Respondents/Defendants



For Appellants

- Mr. Shashi Bhushan Tiwari, Advocate

For Respondents:- Mr. H.S. Patel, Advocate
For State :- Mr. Ravi Bhagat, Dy. Government

Advocate

Hon'ble Shri Justice Sanjay K. Agrawal

C.A.V. Judgment

1. This second appeal preferred by the

appellants/LRs. of original plaintiff — Kheduram
Sahu was admitted for hearing on the following

substantial questions of law :-

“1. Whether the finding recorded by the
first appellate Court that the suit land
Schedule 'AY was the self-acquired

property of Phool Singh ?

2. Whether the Courts below have
committed error of law by refusing
decree of partition between the parties
when the plaintiff as well as defendants
No. 1 & 2 have claimed decree for

partition 2”

(For the sake of convenience, parties would be
referred hereinafter as per their status and
ranking shown in the suit before the trial

Court.)

The following genealogical tree would demonstrate

the relationship among the parties :-



Kehri

| ; '

Sukham
Wife Anariya Bai

| I ; ;
Milau Phoolsingh Banaram Sadaram

|
! } '

Kheduram Khediya (dead) Agasiya
Plaintiff l Defendant No. 1

Budhram Sukhram

Neminbai (daughter)
Defendant No. 2

3. Sukhram had four sons namely Milau, Phoolsingh,
Banaram and Sadaram. Phoolsingh had one son
namely Kheduram who is the plaintiff and two
daughters namely Agasiya who is defendant No. 1
and Khediya who died leaving behind her daughter

Neminbai who is defendant No. 2.

4., Plaintiff — Kheduram filed a suit for declaration
of title and 1in alternative partition and
possession stating inter alia that the suit land
shown in Schedule 'A' annexed with the plaint was
originally held by his grandfather Sukhram and
Sukhram's brother Sukham and his wife Anariyabai.
Sukham and Anariyabai died issueless and after
the death of Sukhram, Sukham and his wife

Anariyabai, the said suit land was inherited by
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the four sons of Sukhram and partition took place
amongst them in which the suit 1land shown in
Schedule 'A' fell in the share of plaintiff's
father Phoolsingh, as such, the suit land was the
ancestral property of Phoolsingh. After the death
of Phoolsingh, the names of all three of his
children i.e. Kheduram, Khediya and Agasiya were
jointly recorded in the revenue records as the
three of them were co-owners of the suit 1land.
The said suit land shown in Schedule 'A' was
later on orally partitioned amongst the plaintiff
and defendants No. 1 and 2, yet the revenue
records continued to be in the joint names of all
three of them which persuaded defendants No. 1
and 2 to file an application under Section 178 of
the Land Revenue Code, 1959 wherein Tahsildar,
Kawardha, by its order dated 30/08/2001, directed
that plaintiff along with defendants No. 1 and 2,
each of them is entitled to get 1/3* share in
the suit land against which plaintiff preferred
an appeal under Section 44 of the Land Revenue
Code, 1959 wherein the Sub-divisional Officer,
Kawardha, by its order dated 01/05/2002,
dismissed the appeal by affirming the order of

the Tahsildar. Thereafter, defendants No. 1 and 2
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sold some part of the suit land to defendants No.
3, 4 and 5 by various sale deeds whereas both
defendants No. 1 and 2 had no right title to
alienate part of the suit 1land in favour of
defendants No. 3, 4 and 5. It was further pleaded
that the exclusive title of plaintiff is not
found then partition be directed amongst the
parties as per explanation 1 of Section 6 of the

Hindu Succession Act, 1956.

Defendants opposed +the plaint allegations by
setting up a plea that since Sukham and his wife
Anariya were issueless, they adopted Phoolsingh,
as such, suit land was the self-acquired property
of Phoolsingh. Defendants No. 1 and 2 also filed
a counter-claim for partition and possession
stating that each of them are entitled for 1/3™

share in the suit land.

Learned trial Court, upon consideration of oral
and documentary evidence on record, vide its
judgment and decree dated 24/07/2006, dismissed
the suit as well as the counter-claim though held
that the suit property shown in Schedule 'A' was

the ancestral property of Phoolsingh.

On appeal being preferred by the plaintiff and

cross-objection preferred by the defendants,
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learned first appellate Court, vide its Jjudgment
and decree dated 28/04/2007, though interfered
with the finding of the trial Court with respect
to issues No. 5 and 10 and held that suit 1land
was the self-acquired property of Phoolsingh but
ultimately, dismissed the appeal and the
cross-objection against which this second appeal
under Section 100 of the CPC has been preferred
by the appellant/plaintiff (now, his LRs.) in
which two substantial questions of law have been
formulated and set out in the opening paragraph

of this judgment.

Mr. Shashi Bhushan Tiwari, learned counsel for
the appellants/LRs. of plaitiff would submit that
the first appellate Court was absolutely
unjustified in holding that the suit land was the
self-acquired property of Phoolsingh by reversing
the well-reasoned finding of the trial Court in
this regard that the suit land was the ancestral
property of Phoolsingh as there is no evidence on
record to hold that the suit land shown in
Schedule 'A' was the self-acquired property of
Phoolsingh. He would further submit that both the
Courts below have committed 1legal error by

refusing to grant partition as plaintiff as well
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as defendants No. 1 and 2, all three of them have
claimed decree for partition as the plaintiff has
filed the suit for partition whereas defendants
No. 1 and 2 have sought partition by way of
filing counter-claim, as such, the second appeal

deserves to be allowed.

Mr. H.S. Patel, learned counsel for the
respondents/defendants would submit that learned
first appellate Court has rightly held that the
suit land was the self-acquired property of
Phoolsingh which is neither perverse nor contrary
to record, as such, the second appeal deserves to

be dismissed.

I have heard learned counsel for the parties,
considered their rival submissions made herein-
above and went through the records with utmost

circumspection.

Answer to substantial question of law No. 1 :-

Plaintiff has clearly averred in the plaint that
the suit land was originally held by his
grandfather Sukhram and Sukhram's brother Sukham
and his wife Anariya Bai who died issueless. It
was further pleaded that after +the death of
Sukhram, Sukham and Anariya Bai, the suit land

was 1inherited by Sukhram's four sons namely
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Milau, plaintiff's father Phoolsingh, Banaram and
Sadaram and in partition held amongst all the
four brothers, the suit land fell in the share of
plaintiff's father Phoolsingh, as such, the suit
land was the ancestral property in the hands of
Phoolsingh. Defendant No. 1 is the daughter of
Phoolsingh and defendant No. 2 is the
granddaughter of Phoolsingh. They set up a
defence that the suit land is the self-acquired
property of Phoolsingh and he was the adopted son
of Phoolsingh, as it was held by Sukham's wife
Anariya Bai and Anariya Bai had given the suit
land to Phoolsingh, therefore, it is the self-
acquired property of Phoolsingh. The trial Court
held that the suit 1land was the ancestral
property in the hands of Phoolsingh which the
first appellate Court reversed holding that the
suit land was the self-acquired property of
Phoolsingh as he was the adopted son of Anariya

Bai.

The following two paragraphs of written statement
filed by defendant No. 2 would show the nature of

the suit land as per her version :-

“4, ¥ - Fg T, q@UH F @A FET AR 9T, F=T AE

JEH - AqAT BT T ASRT BN THT AT @H AT
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SHHI Tl FA0AT qre A I zEfery g w OME R
T o7 &k o9 9™ W ¥ | gE@" dHrAT a1 &
TSHTE 90 AT | SERAT &1 % ITE "iAT- A&l ST
DI I e T ) e I 1 A O X D
T UTH - ®EAARI, qHT, TGR0G &0 FF 30.87 THS
FataT &t off S st I T wafdg & &Aaw o1 | ==
g ATEUEd SHIA FAtdg & Oar g@aw 6t qgi off afes
FafaT #i off TEfod ameusq W FA(dg &l w=Fefiod e
HIAT ST |

4. H. Tg T, a9 ar faa 9.14 UHE FHE qAT AN

Tamra "aT 3.06 UHg SHMW oEwr @& aw 9T &
1T WA aqgEl F W ORAT AT g FAde A wEFeid
SHIT g df T SHIT A FAAg o dArAr § Y AT
ITI

14. I8 &, 9@ o FR®H 14 & @ dGFT A ¥
FEHT & | TH HiSH § A&l F qEfeusw Haad &Far g
& I aer ua Yhaat ®. 1 Ud 2 % " deqrl dgl
ST 91T STaT g, S9 9T # amal Ud Jaarsr ®. 1 0F

2 F HLT FHIoUHh FSIET (AT ST 3T FTeqids dearil
¥ FOAT T 18.67 Ude FTHIA H 9.83 TFg dlar &l
TAT 9.84 THS TANE HI qAT UTH FHT &l 9.14 THg

H 4.67 UHg AT T TAT 4.67 UHE FAtdg &, IH
— qAUTE FT 3.06 UHE THIH H 1.43 UFE dTal & qoT
1.43 UHE GAHg WH FAT X FAbg & I A
FHM: 9.84, 4.67, 1.63 UHg ¥ o9 e &A1 0TI

oaH wH BET arar o uw Zer yfhaar ®. 1 T 2 &0
R | 39 d38 FeuH® dediy & g 9% AT Hid
T ATal 7 TH diewr & UMW wgant oy s@fig #§

F 12.44 UHE JAT Jidarel ®F. 1 & 3.11 THg darar
F. 2 H 3.11 UHsg qAT I arHr Fagy €@ H 6.09

o

UFE SHIA FTal &7 quT Jiadarat #®. 1 & 1.52  q9T

o o

1.52 UHg WAaTal #F. 2 & qI47 qTH TG00F H FaT

2.04 THFE FTal & 0.51 Uhg Waaral #F. 1 d9T 0.51
UFg IAarar ®. 2 & Waq & qfqa=a BT g s &g
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o g awqfealy IuT AT AT FqH g dEr Wa
AEUEd THIA FATdg @l Igd ST dgl o afed w=@eria

S off 9 S| s@taET O utw BFaT o7 el Freutasd

o o [anN o AV o J o
deqlil dgl Tedl StIail dlesn didl 34 #F ST § ar

TAT TdaT&l . 1 T 2 FT GHE g6 @edl g qeqar af

o o
dgdldall gl dedqi<l Tndl Al % |

2 o

SUh Tl % AATal FqTal dhiedd ®T F T FqAT
FEAT FAT ATAl g df SH FeAdg & 3T @3 3T 39h
q. . 9g F AW T TGS T YW FHEAART, @O,
AAACIE, T Ta9dL, TaNME i ®d 29.38 Thg qdT
9qF 7.67 UTHES WA & TH A H ATHA AT ST
AT Ffh FEanT & 1@ § a9l FEEl v o9 ey
FT AHTAY FRAT AT E9T% gl g Safeld aral &l 4T
FEATT FT Thfcqsd (Haed A TR A8l AT ST gehar |
TH HieHl H A ATA T A FEAHN g B T ATEIEd
SHE H 20.67 USE dTel AT Uiddrel F. 1 Faa 5.14
UFHE qAT YAamal F. 2 FFd 5.14 THsS gl ITH H
JERATT UL IOEAT ST FqHT g | Feaw g & RB=
SACMERT T ATAEIT 2005 F FRT &7 6 H HAqTGA
T IgE "@OfT H T A AT [T F G ATIRR T A
far = g 7

The above-stated averment of the written
statement would show that it is the case of
defendant No. 2 that the suit land was held by
Anariya Bai who had given the suit 1land to
Phoolsingh, being her adopted son. No evidence
has been brought on record to establish the fact
of valid adoption of Phoolsingh except the self
serving statement of defendant ©No. 2. The
compliance of the conditions in Chapter I of the

Hindu Adoption and Maintenance Act, 1956 is
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mandatory for adoption to be treated as wvalid
(See: C.A. No. 8814/2010 M. Vanjala v. M.
Sarladevi decided by the Supreme Court on
06/03/2020). Furthermore, it is the <case of
defendant No. 2 that Anariya Bai had given the
suit land to Phoolsigh. No such registered
instrument has been brought on record to show
that the suit 1land was gifted or willed by
Anariya Bai in favour of Phoolsingh. Even there
is no clinching evidence on record to show that
the suit land was held by Anariya Bai herself, as
such, for want of evidence, it cannot be held
that the suit land was the property of Anariya
Bai which was given by her to the plaintiff,
therefore, it was the self-acquired property of

Phoolsingh.

It is the case of the plaintiff that Phoolsingh
received the suit land in partition which
effected amongst the four brothers and after the
death of his father, plaintiff inherited the suit
land, in which his sister i.e. defendant No. 1
and his sister's daughter i.e. defendant No. 2

have also claimed equal share.
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15. In the matter of Smt. Dipo v. Wassan Singh'!, the

Supreme Court noticed the incidents of ancestral
property as quoted in the Mulla's Hindu Law (15
Edition), pages 289 and 291 respectively, in the

following words :-

A e if A inherits property, whether
movable or immovable, from his father or
father's father, or father's father's
father, it is ancestral property as regards
his male issue. If A has no son, son's son,
or son's son's son in existence at the time
when he inherits the property, he holds the
property as absolute owner thereof, and he
can deal with it as he pleases ....cccc.. A
person inheriting property from his three
immediate paternal ancestors holds it, and
must hold it, in coparcenary with his sons,
sons' sons and sons' sons' sons' but as
regards other relations he holds it and is
entitled to hold it, as his absolute
property."

Again at page 291, it is stated

"The share which a coparcener obtains on
partition of ancestral property is ancestral
property as regards his male issue. They
take an interest in it by birth, whether
they are in existence at the time of
partition or are born subsequently. Such
share, however, is ancestral property only
as regards his male issue. As regards other
relations, it is separate property, and if
the coparcener dies without leaving male
issue, it passes to his heirs by
succession.""”

16. The principle of law enunciated in Dipo (supra)
has been followed by the Supreme Court in the

matter of Doddamuniyappa v. Muniswamy’ holding

that the property inherited from father by his

1 AIR 1983 SC 846
2 (2019) 7 scc 193
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sons, becomes joint family property in the hands

of the sons. It was held as under :-

“23. It 1is well settled and held by this
Court in Dipo v. Wassan Singh that the
property inherited from the father by his
sons becomes Jjoint family property in the
hands of the sons. The relevant portion is as
under: (SCC pp. 378-79, para 2)

“2...Property inherited from paternal
ancestors is, of course, “ancestral
property” as regards the male issue of the
propositus, but it is his absolute
property and not ancestral property as
regards other relations. In Mulla's
Principles of Hindu Law (15th Edn.), it is
stated at p. 289:

'223. Ancestral property. - (1)
Property inherited from paternal
ancestor. - cee if A inherits
property, whether movable or

immovable, from his father or father's
father, or father's father's father,
it 1is ancestral property as regards
his male issue. If A has no son, son's
son, oOr son's son's son in existence
at the time when he inherits the
property, he holds the property as
absolute owner thereof, and he can
deal with it as he pleases...

* * *

A person inheriting property from his
three immediate paternal ancestors holds
it, and must hold it, in coparcenary with
his sons, sons' sons and sons' sons' sons,
but as regards other relations he holds it,
and is entitled to hold it, as his absolute
property.”

Again at p. 291, it is stated:

'(4) Share allotted on partition. - The
share which a coparcener obtains on
partition of ancestral property is

ancestral property as regards his male
issue. They take an interest in it by
birth, whether they are in existence at the
time of partition or are born subsequently.
Such share, however, 1is ancestral property
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only as regards his male issue. As regards
other relations, it 1is separate property,
and if the coparcener dies without leaving
male issue, it passes to his heirs by
succession.'”

(emphasis in original)

17. Reverting to the facts of the case in light of
the above-stated 1legal ©position and 1legal
analysis, since plaintiff's father received the
suit land in partition of the ancestral property,
it would remain ancestral in the hands of
plaintiff Kheduram, as such, the first appellate
Court is absolutely unjustified in holding that
the suit land was the self-acquired property of
Phoolsingh. It is held to be the ancestral
property in the hands of Phoolsingh and it would
remain ancestral/co-parcenery property in the

hands of the plaintiff.

Answer to Substantial question of law No. 2 :-

18. The Supreme Court, in the matter of Uttam v.

Saubhag Singh and Ors.’ summarized the principles

relating to succession to joint family property

prior to 2005 amendment and held as under :-

“18...The 1law, therefore, insofar as it
applies to joint family property governed by
the Mitakshara School, prior to the
amendment of 2005, could therefore be
summarized as follows:-

(1) When a male Hindu dies after the
commencement of the Hindu Succession Act,

3 (2016) 4 SCC 68
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1956, having at the time of his death an
interest in Mitakshara coparcenary property,
his interest in the property will devolve by
survivorship wupon the surviving members of
the coparcenary (vide Section 6).

(ii) To proposition (i), an exception 1is
contained in Section 30 Explanation of the
Act, making it clear that notwithstanding
anything contained in the Act, the interest
of a male Hindu in Mitakshara coparcenary
property is property that can be disposed of
by him by will or other testamentary
disposition.

(iii) A second exception engrafted on
proposition (i) is contained in the proviso
to Section 6, which states that if such a
male Hindu had died leaving behind a female
relative specified in Class I of the
Schedule or a male relative specified 1in
that Class who claims through such female
relative surviving him, then the interest of
the deceased 1in the coparcenary property
would devolve by testamentary or intestate
succession, and not by survivorship.

(iv) In order to determine the share of the
Hindu male coparcener who 1is governed by
Section 6 proviso, a partition is effected
by operation of law immediately before his
death. In this partition, all the
coparceners and the male Hindu’'s widow get a
share in the joint family property.

(v) On the application of Section 8 of the
Act, either by reason of the death of a male
Hindu leaving self-acquired property or by
the application of Section 6 proviso, such
property would devolve only by intestacy and
not survivorship.

(vi) On a conjoint reading of Sections 4, 8
and 19 of the Act, after joint family
property has been distributed in accordance
with section 8 on principles of intestacy,
the joint family property ceases to be joint
family property in the hands of the various
persons who have succeeded to it as they
hold the property as tenants in common and
not as joint tenants.”
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Following the principle of law enunciated in the
matter of Uttam (supra), it is quite vivid that
firstly, the suit land will be divided notionally
as per explanation 1 of Section 6 of the Hindu
Succession Act, 1956 between Phoolsingh and
plaintiff Kheduram and they would get % share
each and thereafter, Phoolsingh's % share would
further be divided between plaintiff and
defendant No. 1 (daughter of Phoolsingh) and
defendant No. 2 (daughter of Khediya i.e.
granddaughter of Phoolsingh). Each one of them
would take 1/2 x 1/3 = 1/6 share. Thus, plaintiff
(now his LRs.) would be entitled for 1/2 + 1/6
and defendants No. 1 and 2 (now their LRs.), each
of them would be entitled for 1/6 share in the
suit land and possession after partition in
accordance with law.
As a fallout and consequence of the aforesaid
legal discussion, the judgment and decree of both
the Courts below are modified and the second
appeal is allowed to the extent indicated herein-
above. No cost(s).
Decree be drawn-up accordingly.

sd/-

(Sanjay K. Agrawal)
Judge



