NAFR
HIGH COURT OF CHHATTISGARH AT BILASPUR

Second Appeal No. 383 of 2008

.Balram Singh, S/o Late Pancham Singh, Aged 63

years.

. Jagannath Singh, S/o Late Pancham Singh, Aged 60

years.

. Makhan Singh, S/o Late Pancham Singh, Aged 52

years.
. Ishwar Singh (died and deleted).
. Vidyadhar S/o Late Pancham Singh, Aged 44 years.

. Krishna Kumar S/o Late Bhagwat Singh, Aged 53

years.

All R/o Village Petoli, Tahsil and P.S. Kanker,

Distt. Kanker, Chhattisgarh.
--Appellants/Plaintiffs

Versus

. Purushottam S/o Late Damodar, Aged 64 years.

. Prabhat S/o Late Gayadhar Singh, Aged 37 years.

. Omprakash S/o Late Gayadhar Singh, Aged 35 years.
. Kishore S/o Late Gayadhar Singh, Aged 34 years.

. Santosh S/o Late Gayadhar Singh, Aged 31 years.
.Kiran S/o Late Gayadhar Singh, Aged 29 years.

.Ravindra Singh S/o Late Rajendra Singh, Aged 40

years.

.Nilambar Singh S/o Late Rajendra Singh, Aged 38

years.

. Jamuna W/o Late Gayadhar Singh, Aged 50 years.
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(S1. No. 1 to 9 R/o Village Petoli, P.O. Murdongri,
Tahsil and Distt. North Bastar, Kanker,

Chhattisgarh.
Tileshwari D/o Late Gayadhar Singh, Aged 32 years.
Chandramani W/o Chandradhwaj, Aged 45 years.

(S1. No. 10 and 11 R/o Village Karatikli, P.O.

Amtha, Distt. Kalahandi Orissa.)

Rukmani W/o Late Suresh Samant (died) through

ILRs. :-

(a). Udit Kumar S/o Late Suresh Samant, Aged about

55 years.

(b). Ajit Kumar S/o Late Suresh Samant, Aged about

53 years.

(c). Saubhagya Manjri D/o Late Suresh Samant, Aged

about 51 years.

(d). Ratnaprabha Devi, D/o Late Suresh Samant, Aged

about 48 years.
(e). Narayan Prasad Samant, Aged about 45 years.

(f). Rakesh Kumar S/o Late Vibhuti Deo, Aged about

25 years.

R/o Samant Quarter, Talcher, P.O. Talcher, Distt.

Angul Orissa.
Saraswati W/o Umashankar (died) through LRs. :-

(a). Durga Das, Aged about 55 years, S/o Umashankar
Singh, R/o Village Kodobhata, P.O. Mahaling, Distt.

Kalahandi, Orissa.

(b). Madhav Ram, Aged about 53 years, S/o
Umashankar Singh, R/o Village Kodobhata, P.O.

Mahaling, Distt. Kalahandi, Orissa.
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(c) Raghav, Aged about 37 years, S/o Umashankar
Singh, R/o Village Kodobhata, P.O. Mahaling, Distt.

Kalahandi, Orissa.

l4.Laxmi W/o Mohan Singh, D/o Late Damodar Singh, Aged
65 years, R/o Village Khedapara, P.O. Therubali,

Distt. Koraput, Orissa.

15. State of Chhattisgarh, through the Collector,

Kanker, Distt. North Bastar, Kanker, Chhattisgarh.

--- Respondents/Defendants

For Appellant
For State

- Mr. Ravindra Agrawal, Advocate
- Mr. Anshuman Rabra, Panel Lawyer

Hon'ble Shri Justice Sanjay K. Aqrawal

Order on Board

19/02/2020

l.Heard on admission and formulation of substantial
question of law in this second appeal preferred
by the appellants/plaintiffs under Section 100 of
the CPC against the impugned judgment and decree
passed by the first appellate Court affirming the
judgment and decree by which the trial Court
dismissed plaintiffs' suit for declaration of
title, partition and possession of suit land
admeasuring 10.720 hectares situated at village
Petoli, 11.96 hectares situated at village
Tanhkapar, 7 hectares situated at wvillage
Muragaanv and 0.360 hectare situated at village
Maandri as shown in Schedule 'A' annexed with the

plaint.
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2.The following genealogical tree would demonstrate

the relationship between the parties :-

Somchandra Singh

)
' | }

Damodar Singh Bhagwat Singh Pancham Singh
Krishna Kumar Laxman Singh Shatrughan
P6 p7
l v
Balram Jagannath Singh  Makhan Ishwar Vidyadhar
P1 P2 P3 P4 P5
v
Gaya Singh Rajendra Singh Rukmini Saraswati Laxmi Purushottam
D13 D14 D15 D1
Ravindra Singh Nilambar Singh Haripriya Meena
D7 D8
v
Premsheela Jamuna
(first wife) (second wife)
D9 D10
Chandramani

| } ! I ! !

Prabhat Kishore Omprakash Santosh Kiran Tileshwari

D2 D4 D3 D5 D6 D11

3.Suit land was originally held by Somchandra
Singh. He had three sons namely Damodar Singh,
Bhagwat Singh and Pancham Singh. Plaintiffs are

the sons of Bhagwat Singh and Pancham Singh



whereas defendants are sons, daughter and
grandsons of Damodar Singh. Plaintiffs, being the
successors in interest of Bhagwat Singh and
Pancham Singh, filed a suit for declaration of
title, partition and possession stating inter
alia that suit land shown in Schedule 'A' annexed
with the plaint situated at four villages namely
Petoli, Tanhkapar, Muragaanv and Maandri, Tahsil
Kanker was the joint family property of all the
three Dbrothers namely Damodar Singh, Bhagwat
Singh and Pancham Singh and no lawful partition
of the suit land has taken place between them,
therefore, they are entitled for 1/3* share in
the suit land as defendants' predecessor in title
Damodar Singh sold some part of suit land during
his 1lifetime and cause of action arose on
14/03/2003.

Defendants filed their Jjoint written statement
and set up a defence that partition has already
taken place amongst their predecessor in title
Damodar Singh and plaintiffs' predecessors in
title Bhagwat Singh and Pancham Singh and
pursuant to the partition, they are in possession
of their respective shares and a document was
also executed with that regard which is in

possession of the plaintiffs and they have
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admitted the said fact in the proceeding before
the Tahsildar on 20/02/2004 and have given the
description of +the 1land which fell in their

respective shares.

. Learned trial Court, upon evaluation and

appreciation of oral and documentary evidence on
record, dismissed the suit holding that suit land
was partitioned 1in the vyear 1944-45 amongst
Damodar Singh, Bhagwat Singh and Pancham Singh
and plaintiffs have no right and title over the
suit land, therefore, they are not entitled for
any relief as claimed by them in the suit which
was affirmed by learned first appellate Court in
the appeal preferred by the plaintiffs holding
that pursuant to the partition held in the year
1944-45, they are 1in separate and cultivating
possession of their respective shares of the suit
land and moreover, the partition held in the year
1944-45 has not been challenged by any of the
parties and it is not the case of the plaintiffs
that partition is unjust, unfair and detrimental
to their interest. Learned first appellate Court
further held that plaintiffs' suit is barred by

limitation.

Mr. Ravindra Agrawal, learned counsel for the

appellants/plaintiffs would submit that both the
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Courts below have concurrently and legally erred
in holding that partition has already taken place
amongst Damodar Singh, Bhagwat Singh and Pancham
Singh pursuant to which they are in separate and
cultivating possession of their respective shares
alloted to them during the partition held in the
year 1944-45. The finding recorded by both the
Courts below holding that suit land has already
been partitioned amongst the parties in the year
1944-45 is a finding of fact which is perverse
and contrary to the record, as such, the appeal
deserves to be admitted by formulating

substantial question of law in this regard.

. Both the Courts below have concurrently held that

partition has taken place amongst the three
brothers namely Damodar Singh, Bhagwat Singh and
Pancham Singh and thereby, dismissed the suit of

the plaintiffs.

From a careful perusal of the evidence adduced on
behalf of the plaintiffs, it would appear that
Makhan Singh (P.W. 1) in paragraph 5 of his
statement has clearly admitted that partition has
taken place amongst the three brothers namely
Damodar Singh, Bhagwat Singh and Pancham Singh
and as per the said partition, plaintiffs are in

cultivating possession of the 1land situated at
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Village Petoli. 1In paragraph 10 he has also
stated that during the 1lifetime of his father
Pancham Singh, he did not challenge the mutation

proceeding in the name of Damodar Singh.

. Similarly, Purushottam (P.W. 2) in paragraph 1 of

his cross-examination has stated that in the year
1944-45, the three brothers i.e. Damodar Singh,
Bhagwat Singh and Pancham Singh have partitioned
the suit land village-wise by allotting separate
shares in the four villages and according to said
partition, they are staying in the villages which
fell 1in their share in the partition. In
paragraph 2, he has also admitted that in Village
Petoli, all the three brothers have got their
share and he also detailed the land alloted to

all the three brothers in each of the village.

Likewise, Krishna Kumar (P.W. 3) in paragraph 7
has admitted that partition took place amongst
Damodar Singh, Bhagwat Singh and Pancham Singh.
As such, there is a clear-cut admission made on
behalf of the plaintiffs in their statements
before the trial Court accepting the stand of the
defendants which learned trial Court has accepted
by recording the finding in paragraph 26 of its

judgment which states as under :-
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"26. WD & ATETL 1944-45 H 9NEd, IMAERL TF

TEH THE F WET ST Fednr g AT, IH forErdaEr
g ft, ST S=rr & U gl uHr Aty # o &+ v
Fed o7 & Fearor "@edft oEmEr &t =y #oa9
FAl =T gy H feATF 28/6/06 HI A UG AT
STHT ATENTOT &l TEATASl T&e Hd g Aa9rd ohar a7
T THeh AT AT FTENOT o S<h Sedrasl &l 997 Aqgl o
gl UHT 39T H A& % [Seg gl SULTROT &l St A9
TqeaTa g & ameemT &7 ooEr aw oqud g9dd 9% qiied
FAT AT gl =0 Hae § Fidar&nor wr BT FwAESIT #iT
ATH ITH Agl FL THd gl oqd: Tg TAEMOG gar g &
FTEIET A G TR & g9t off, SEewr ad 1944-
45 ¥ TMMEL, 9FEd UF 9987 g & 77 deqn gr

T UET Aty # FmEed W T FEd qRETT w
g, UET & HET ST §Far g W& aeuEd 9 9% Fad
TR FT TG gl g, qF Irg Fedl W Agl [Qaqarar &T
qHar, T UHT Fom H IEEnT F 9 § gUOATHGLO
F T AT gl AT ST THal gl Id: a8 ¥F HAF

- 01 # AoFd "SYOHER"; AR T FAH - 02
04 & o9 - rywIUG gl § FRAT STar gnie

Learned first appellate Court, after minutely
assessing the oral and documentary evidence on
record and the finding recorded by the trial
Court, reached to the categorical conclusion in
paragraphs 41, 42 and 43 of its judgment which

state as under :-

"41. TE THIX SHT TAT & FRT TEQA IEAmESE T

Aifgs ded " TH F1d Al SUUOT aqdat g 6, 36T
TAT AATT IMARY, 90  9NEd #g & 7T a9 1944-
45 H ATEUET FTHEAT FT ATHT Fea=T gl Tl AT &l
SRl gk dI8 AR Ud YIAaTaiRTor SR —aw T
JHFT 9T WWHL, FAS H9T FLd I o g gl dad UHT
feafer # aeued g 1 s v "y Ry afEnre &
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Oy ZET A8l Fgl ST OFdll qE GH & §Ih qed

1944-45 ¥ IUAH AT WAl & HeT 4 ¥ " "I
ferg oREmr 2= w7 g, siv faErfeq "@uftw/gafe & s
FeaT a9 1944-45 ¥ AT YA grar gl ™o s
Jearr & fdT It 99 F g0 gEH FEad § & GHId)
Tol & W Bl ATENT F AT & AT ST gt gev
AT AT Bl

42, 9 Ut Aty #, Fque aeued W § uE A9+
) H FTENT FT FEed Al g AT IAE AN & HET
FeqT AT YHIOIG grar gl a9 Uy &ty § arenrr
AR ATEIET AT 9T IS Tqcd il AT AT ST 39T
FT AT FORL, FoAl UTH FIA 6 ATAHET Al gl UHT
AT H JAE&NT & 987 § gU Tered AfHer@ # ATHar
F A" AIUT Agl hAT ST FehaTl

43, ur # q@ &t &fewe § g Fq@T ST TR g 46,
I TT 1944-45 F AMIE Al AT=AT I g,
arraq Hg ua duw i % wew areuwd W T U
FEAT Bl THT gl ™E T FIEEOT qUT SHE Aqrerdl |
ff e AT g1 I9a1 AT 98 der ¢ &, raea
FEATE" AT ? 9 ou" Sadse § 999 g a9 A9nmEd
g 7 & FE FACT F97 FIAAT AT BRE A AGT @
ffl 9 &9 1944-45 H U FEaT H AG TAA AH
g & 9% AT H FAar @41, [ w7 o8 ardr
% IET HI GHRATET ® d18L g1 9137 Smar gl

12.The well-reasoned finding recorded by the trial
Court as affirmed by the first appellate Court in
view of the categorical admission made by the
plaintiffs' witnesses namely Makhan Singh (P.W.
1), Purushottam (P.W. 2) and Krishna Kumar (P.W.
3) holding that suit land has already been
partitioned amongst plaintiffs' predecessor in

title namely Bhagwat Singh and Pancham Singh and
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defendants' predecessor in title namely Damodar
Singh and thereafter, they are in separate and
cultivating possession of the land which fell in
their respective share during the said partition
is a pure and simple finding of fact based on
evidence available on record which is neither
perverse nor contrary to the record and does not
involve any substantial question of 1law for

determination.

The second appeal deserves to Dbe and is
accordingly dismissed in limine without notice to

the other side. No cost(s).

sd/-
(Sanjay K. Agrawal)
Judge



