
IN THE HIGH COURT OF JUDICATURE AT PATNA
Civil Writ Jurisdiction Case No.15917 of 2018

======================================================
Naresh  Son  of  Late  Baso  Singh  Resident  of  Village  -  Tulsichak,  P.S.
Masaurhi, District - Patna.

...  ...  Petitioner/s
Versus

1. The State Of Bihar 

2. The Commissioner, Patna Municipal Corporation, Patna. 

3. The Executive Officer Nutan Rajdhani Anchal 10, Hardinge Road, Patna. 

4. The Chief Accounts Officer, Patna Municipal Corporation, Patna. 

...  ...  Respondent/s
======================================================
Appearance :
For the Petitioner/s :  Mr.Manoj Kumar Pandey, Advocate 
For the Respondent/s :  Mr.Ranjit Kumar Pandey, Advocate 
======================================================
CORAM: HONOURABLE MR. JUSTICE ANIL KUMAR UPADHYAY

ORAL ORDER

2 08-06-2020   Heard  learned  counsel  for  the  petitioner  and  the

counsel appearing for Patna Municipal Corporation. 

The grievance of the petitioner in this writ petition is

that  the  petitioner  retired  on  31st December,  2016.  The

Municipal  Corporation  has  adopted  pension  scheme  but  the

petitioner has not been granted the benefit of pension. 

Learned counsel for the Municipal Corporation with

reference to statement made in para-5 of the writ petition would

submit  that  since  the  petitioner  has  not  exercised  his  option

hence the Corporation is not at default in not allowing pension. 

The issue raised in the present  case is no more res

integra.  Similar  issue was earlier  taken to  the Apex Court  in
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Sanchari Devi & Ors. Vs. Ara Municipal Corporation and

others:  2015  (1)  PLJR  370  (SC)  and  the  Apex  Court  has

decided as follows:-

“Leave granted. 

2.  These  appeals  are  against  the
judgment dated 4th March, 2009 of the
Division  Bench  of  the  Patna  High
Court  in L.P.A.  Nos.  863 and 914 of
2007. 

3.  The  facts  very  briefly  are  that
Ramashish  Prasad  and  Vishwanath
Ram  were  working  with  the  Ara
Municipal  Corporation.  Ramashish
Prasad superannuated on 31st August,
1996  and  Vishwanath  Ram
superannuated  on  31st  March,  1999.
While  they  were  working  in  the  Ara
Municipal  Corporation,  the  Bihar
Municipal  Officers  and  Servants
Pension  Rules,  1987  (for  short  'the
Rules')  came  into  effect.  The  Rules
were  to  apply  to  all  permanent
employees  of  the  Municipalities  and
Notified Area Committees in the State
of  Bihar.  The  Ara  Municipal
Corporation,  however,  did  not  give
effect  to  the  Rules  until  19th  June,
2004  on  which  date  it  adopted
resolution to give pensionary benefits
to its employees who had retired from
service from the year 2000 onwards in
accordance with the Rules. 

4.  Aggrieved,  Ramashish  Prasad  and
Vishwanath  Ram  filed  Writ  Petitions
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CWJC  Nos.  3267  and  3441  of  2005
before the Patna High Court claiming
appropriate reliefs. The learned Single
Judge of the High Court who heard the
writ  petitions  held  in  his  judgment
dated  25th  May,  2007 that  the  Rules
were  applicable  with  effect  from 13-
11-1987 when the Rules were notified
in the Gazette and since both the writ
petitioners had superannuated after 13-
11-1987  they  were  entitled  to  the
benefit  of  pension  under  the  Rules.
The judgment dated 25th May, 2007 of
the  learned  Single  Judge  was
challenged  by  the  Ara  Municipal
Corporation  in  L.P.A.  Nos.  863  and
914  of  2007  and  by  the  impugned
judgment,  the  Division  Bench  of  the
High Court  upheld the finding of  the
learned  Single  Judge  that  the  Rules
came  into  effect  on  13-11-1987  but
held  that  as  the  two  writ  petitioners
had not exercised their option for the
pension as required by Rule 4 of  the
Rules  and  as  their  right  to  pension
under  the  Rules  was  dependent  upon
the exercise of their option for pension,
they were not entitled for the pension
under  the  Rules.  Aggrieved,
Ramashish Prasad and the legal  heirs
of  Vishwanath  Ram  have  filed  these
appeals before this Court. 

5. We have heard learned counsel for
the parties  and we find that  the only
point that we have to decide in these
appeals  is  whether  Ramashish  Prasad
and Vishwanath Ram were entitled to
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the benefit  of  the Rules  even though
they had not exercised their option for
pension as required by Rule 4 of  the
Rules. For deciding this point, we have
to  look  at  the  Rules  1  and  4  of  the
Rules  which  are  quoted  here-in-
below: 

1. These rules may be called the
Bihar  Municipal  Officers  and
Servants Pension Rules, 1987 and
shall  apply  to  all  permanent
employees  of  the  Municipalities
and Notified Area Committees. 

4. (i) Municipal employee on roll
on the date of confirmation of this
rule  and  who  had  subscribed  to
the  contributory  provident  fund
under  provident  fund  rules  and
want  to  be  governed  by  these
rules shall  have the option to do
so  and  such  option  shall  be
exercised  in  writing  in  the
prescribed form (Annexure 1) and
submitted to their head of office
within 90 days from the date  of
framing of this rule by the State
Government.  If  such  option  in
writing in prescribed form is not
received  within  the  period  so
fixed, it will be deemed that they
would  retain  the  existing
contributory provident fund. 

(ii)  Municipal  employees  who
retired before the date of effect of
this  rule  and  have  received  the
part or whole amount of provident
fund  contribution  will  not  be
eligible for the pension. 

6. A bare reading of the Rules 1 and
4(i) of the Rules makes it clear that the
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Rules  apply  to  permanent  employees
of the Municipalities and Notified Area
Committees  in  the  State  of  Bihar.
Thus,  all  permanent  employees  of
Municipalities  and  Notified  Area
Committees  including  the  Ara
Municipal Corporation were statutorily
entitled to the pension under the Rules.
Rule 4(ii) of the Rules provided further
that municipal employees who retired
before the date of effect of the Rules
and received part or whole amount of
provident fund contribution will not be
eligible for pension. Hence, Municipal
employees who had retired before the
date  of  effect  of  the  Rules  and  had
received  part  or  whole  of  provident
fund contribution were not entitled for
the pension under the Rules.  In other
words,  all  permanent  employees  of
Municipalities  and  Notified  Area
Committees  including  the  Ara
Municipal Corporation had a statutory
right  to  get  pension  if  they  had  not
retired before the date of effect of the
Rules  and  had  not  received  part  or
whole of provident fund contribution. 

7. Rule 4(i) of the Rules, quoted above
shows that municipal employees on the
rolls on the date of confirmation of the
Rules and who had subscribed to the
provident  fund  and  wanted  to  be
governed by the provident  fund rules
shall have the option to do so and such
option was to be exercised in writing
in the prescribed form in Annexure 1
and  submitted  the  option  within  90
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days from the date of  framing of  the
Rules by the State Government and if
such  option  in  writing  in  prescribed
form is not received within the time so
fixed,  it  will  be  deemed  that  they
would retain the existing contributory
provident  fund.  The  language  of  the
last limb of Rule 4(i) provides that in
case the option is  not  exercised by a
municipal employee who is entitled for
pension  under  the  Rules,  it  will  be
deemed  as  if  he  has  exercised  his
option  to  retain  the  existing
contributory  provident  fund.  The
option  was,  therefore,  a  right  of  the
employee  either  to  continue  with  the
contributory  provident  fund  or  to
switchover to pension under the Rules
and the statutory right of the municipal
employee  to  receive  pension was not
dependent upon the exercise of option
as  held  by  the  High  Court  in  the
impugned  order.  As  we  have  already
indicated, by virtue of what is provided
in  Rule  1  of  the  Rules,  every
permanent employee of a Municipality
or Notified Area Committee, if he had
not retired before the date of effect of
the Rules and had not received part or
whole  of  provident  fund  contribution
was statutorily entitled to the pension. 

8. In the facts of the present case, the
Ara  Municipal  Corporation  itself  had
taken a view that  the Rules were not
applicable until a resolution is adopted
by  the  Corporation  and  adopted  the
resolution  only  on  19th  June,  2004
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saying that the pensionary benefits of
the  Rules  will  be  given  to  those
employees  who  had  retired  from
service  from the  year  2000  onwards.
The  resolution  was  clearly  in
contravention of the Rule 1 as well as
Rule  4(ii)  of  the  Rules.  If  the
Corporation had taken the correct view
that the rules would be effective from
13th  November,  1987,  the  two
employees  Ramashish  Prasad  and
Vishwanath Ram who were employees
of  the  Ara  Municipal  Corporation  on
that  date,  could  have  exercised  their
respective  options  to  switchover  to
pension scheme under the Rules. This
is  a  case  where  the  Ara  Municipal
Corporation by taking the view that the
Rules  were  not  applicable  until
adopted  by  the  Corporation  had
disabled the aforesaid two employees
from  exercising  their  option  and
cannot  take  advantage  of  such  a
disability  caused  by  the  Municipal
Corporation  itself  and  deny  their
statutory  right  to  pension  under  the
Rules.  Moreover,  the  two  employees
have also not received part or whole of
provident  fund  contribution  although
they have retired in 1996 and 1997 and
hence  they  could  not  have  been
deemed to have exercised their option
to retain existing provident fund. 

9.  For  the  aforesaid  reasons,  we  set
aside  the  impugned  judgment  of  the
Division  Bench  and  direct  that  the
appellants will be given the pensionary
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benefits including pension and family
pension,  as  the  case  may  be,  in
accordance with the Rules within three
months from today. 

10. We make it clear that this judgment
has been delivered in the facts of the
present case and will not be treated as
a  precedent  applicable  to  all  other
cases the facts of which are not before
this Court. 

11.  The  appeals  stand  allowed
accordingly with no order as to costs.”

Mr. Ranjit Kumar Pandey, learned counsel appearing

on behalf of the Municipal Corporation would submit that the

decision as contained in Annexure-2 was subsequently  taken

but  later  on  decision  was  taken  in  favour  of  the  Safai

Karamchari  but  no definite  statement  has been made due to

lockdown as he was not  in a position to file specific affidavit. 

It  is  unfortunate  that  Safai  Karamchari  in  the

Municipal Corporation are denied claim of pension which was

framed as social security measure,  the respondent- Corporation

is  taking  technical  plea  to  deprive  the  legitimate  benefit  of

pension to  the petitioner notwithstanding the decision of  the

Apex Court as discussed hereinabove. 

Be that as it may, the writ petition is disposed of with

a direction  to  the  respondent-Patna  Municipal  Corporation to

work out entitlement of the petitioner within a period of two
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months from the date  of  receipt/production of  a copy of this

order in the light of the decision of the Apex Court in the case of

Sanchari Devi (supra) and ensure payment of entire dues within

30 days thereafter. 

With the aforesaid, the writ petition stands disposed

of.  
    

spandey/-
(Anil Kumar Upadhyay, J)

U


