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= IN THE HIGII COURT OF DELHLI AT NEW DELHI

1 CMi{M) 1368/2019 & CM APPL. 41344/2019
MALKIIAM E e Pelitinner

Through:  Mr. Anand Yadav and Mr. Pradyummn
Ruo, Advocates. (M:9E10126454)
VEFSUS

MERA BABA INFRAS TRUCTURE PVT. LT3, ... Respondent
Through: Mr. Virender Singh, Mr. Prateek

_ Badhwar & Mr.  Ankit Gupta,

W _ Advocates,  (M:TB40000405 &

= 0953030485)
WITH
AL CM (M) 136972019 & CM ATPL. 41346/2019
BADGL RAM ... Pelilioner
Throughi:  Mr. Anand Yaday and Mr, Pradyumn
Rao, Advocates.
- VEISUS

MERA BABA INFRASTRUCTURE PVTLTD. ... Respondent
Tlhiough: Mr. Virender Singh, Mr. Prateek
Badhwar & Mr. Ankit Gupta,
Advocates.
AND
+ CM (M) 137072019 & CM APPL. 41348/2019

MTTNSHT RAM ... Petitioner
Throweh:  Mr. Anand Yadav and Mr. Pradyumn
Rao, Advocales.
VErsus -

VERA 2ATIA INFRASTRUCUTRE PVT. LTD. ... Respondent
Through: Mr. Virender Singh, Mr. Prateck
Badhwar & Mr,  Ankit Gupla,
Advocates.
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JUSTICE. PRATHIEA M. SINGH

ORDER
Yo 19.11.201%
1. The presenl petiﬁuns have buen filed challenging the impugned order

dated 20™ Augunst, 2019, by which the Petitioners’/Defendants’ in [21*1'@1}
1368/2019, CM(M) 136972019 and CM(M) 1370/2019 (hereinagter,
callectively referred fo as “Defendants "} appheation nnder Order VI Rule
17 CPC has been rejected by the kd. Trial Court,

2. The backperound is that suits for recovery of Rs.1,34.77.8755 In UM
M) 13682019, Rs.45,87,875/- in CM (M) 136%/2019 and Rs.60,80,125/- in
M, (M) 1368/2019, were filed by Lhe Respondent/Plaintifl - /5. Mera
Baha Infrastructure Pt Ltd, (heveinafter, Plomtiff™) against the
Nelendants, lesucs were framed in the said suits on 3™ March, 2017, After
framing of issues, Lhe Defendanls moved an application under ¢ irder ¥
Rule 17 CPC, in their respective suits, secking to add one sub-paragraph in
their written statements. The said applications were dismissed:by the ld.
‘I'tial Court vide the impugned order. Ilence, the present petition.

% J.u counsel for the Defendantz submits that the main plea the
Defendants wish to add is in respeet of loss suffered by them, in view ol the
lepai position laid down by the Supreme Court in Kailash Nath Associates
v. Delli Development Authority, (2015} 4 SCC 136, Ld. counsel submits
that the said judgment has made it compulsory for a Diefendant, who resists
the plea for recovery, to plead and prove the loss, 1f any, which it has
sulfered, It light of this requirement, the Defendants seek 1o add a sub-
puragraph in their wiitien statements,

4, Cm the other hﬁnd, Id, counsel for the Plainlff subinits that the
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affidavit on behalf of the Plaintiff was H.l[l.:t-‘.tf_ﬂ. in May, 2017 and was, in
fact, filed by the Plaintiff. However, he fairly concedes that the affidavit 1s
yet to be tenderdd by his witness. In response, ld. counsel for the Defendants
qubmits that the affidavit has, in fact, not been filed in Mﬂ}’,. 2007, but was
filed in September, 2017,

3. A p-:}rusai of the record shows that the suits for recovery have been
pending since 2016, Issues have been tramed on 3" March 2017, however,
evidence is yet to be recorded, While there is no doubt that the applications
under Order V] Rule 17 CPC have been filed only for adding a particular
plea for loss suffered, the Id. I'rial Court was under the mistaken impression
that the evidence was filed in May, 2017. A typed copy of the affidavit,

which is placed on record, suggests that the affidavit wag, in fact, filed in

© Reptember, 2017,

6. Be ihat ag it may, in an application under Order VI Rule 17 CPC, the
Court is not concemed with the merits of the amendment which 15 sought
but is to only é:&aminc as to whether the Defendant has delayed the matter
by raising the plea only at a helated stage or after commencement of trinl. A
peruzal of thel order sheet of the 1d. Trial Court shows that the matier is
being proceaded with and there are nol many adjournments which have been
sought by the parties.

7. Under these circumstances, the Defendants’ applications to amend
their respective written statements, is allowed. Hlowever, the abjections and
defences of the Plaintift, in respeet of the said plen, are left open completely.
The amended wrilien statements, which would be fled by the Defendants,
would be responded to by the Plaintiff, by way of replication, within (wo

wecks from the date on which the amended written staterment is served. All
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abjections in respect of the plen of loss suffered by the Defendants arc lefi
open Lo the Plaintiff, to be adjudicated in accordance with law. )
3, Accordingly, 1l 1s directed as under:
a}  The amendment 15 allowed. The amuncljcn:l written stmlctnents be
filed within one wesk.
hy The replication is permitted to be filed within two weeks
therealler.
¢l An amended afMidavit in evidence be filed by the PiamuidT, if
required, before the next date for tendening of evidence before the
Id, Trial Court. |
9. The above permission for amendment is hiitig granted, subject 1o a
total payment of Rs.30,000/~ as costs in all three suits, to be made by the
Defendants, in equal share, to the Plaintiff. The costs ghafl be tendered prior
o the compencement of evidence by the Plaintiff. _
10, The petitions and all pending applications are disposed of In the ahove

erms.
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PRATHIBA M. SINGH, J.
NOVEMBER 19, 2019/ : £
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