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HON'BLE MR. JUSTICE G.S.SISTANI
HON'BLE MS. JUSTICE JYOTI SINGH

SISTANI, J. (ORAL)

1.

Present appeal is directed against an order dated 12.03.2019 (impugned
order) passed by the learned Single Judge of this Court. Plaintiff
(appellant herein) filed an 1.A.13131/2018 under Section 65(c) of the
Evidence Act, 1872 to lead secondary evidence which has been
dismissed by the learned Single Judge.

At the outset, a preliminary objection has been raised by the learned
counsel for the respondent with regard to maintainability of the present
appeal. It is submitted by the respondent and is not disputed, by the
appellant that the suit was instituted on 17.08.2012, prior to coming into
force of the Commercial Courts Act, 2015.

Learned counsel for the respondent submits that by an order passed by
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the Single Judge of this Court, the suit was converted into a commercial
suit on 09.03.2016, which order has now attained finality and the suit is
proceeding as per the Commercial Courts Act, 2015. Learned counsel
for the respondent has further pointed out, which is also not disputed,
that the aforesaid application was filed post the suit being converted
into a commercial suit and the order so passed consequently is also of a
later date. The learned counsel for the respondent has placed strong
reliance on a decision rendered by a Division Bench of this Court
reported at 2017 (72) PTC 283 [Del][DB] titled as HPL (India) and
Others vs. QRG Enterprises& Anr. It is submitted that in this detailed
judgment the aims and objectives of the Commercial Court Act have
been considered and after a complete analysis, it has been held that only
orders mentioned under Section 13 of the Commercial Courts Act
would be appealable.

4. Learned counsel for the appellant per contra submits that the judgment
in the HPL (India) (supra) would not apply to the facts of the present
case as admittedly, herein the suit was filed prior to coming into force
of the Commercial Courts Act and thus, a vested right was created in
favour of the appellant, which cannot be taken away by coming into
force of the Commercial Courts Act, at a later date. Learned counsel
has placed reliance on another decision of a Division Bench of this
court in the case of Eros Resorts and Hotels Ltd. vs. Explorer
Associates Pvt Ltd. reported at 251 (2018) DLT 101 DB. Reliance has
been placed by learned counsel for the appellant on paragraphs 20 to 23
of the aforesaid judgment, to buttress his arguments that once the suit
had been filed, vested rights of the appellant cannot be taken away. The

relevant paragraphs are reproduced below: -
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“20. The Appellant had refuted the plaintiff’s contention that
the appeal is liable to be dismissed as not maintainable. It is
argued that the relevant date when the appellate remedy vests in
the parties to the lis, is the date when the dispute is initiated;
therefore since the present suit was already instituted before the
enforcement of the Commercial Courts, Commercial Division and
Commercial Appellate Division of High Courts Act, 2015, the
amendment to the Provisions of the CPC with respect to the
Commercial Courts Act, contained in Section 16 of the said act
shall not apply in the present case and consequently the restrictive
Section 13, does not apply. It is further argued that the right of
appeal under Section 10 of the Delhi High Court Act, 1966, would
subsist.

21. What 1s a “vested right” to appeal to a higher court, in the

context of a judgment or appealable order was explained in

Videocon International Ltd.(supra) as follows:
“39. As illustrated above, an appellate remedy is available in
different packages. What falls within the parameters of the
package at the initial stage of the lis or dispute, constitutes the
vested substantive right, of the concerned litigant. An
aggrieved party, is entitled to pursue such a vested substantive
right, as and when, an adverse judgment or order is passed.
Such a vested substantive right can be taken away by an
amendment, only when the amended provision, expressly or
by necessary intendment, so provides. Failing which, such a
vested substantive right can be availed of, irrespective of the
law which prevails, at the date when the order impugned is
passed, or the date when the appeal is preferred. For, it has
repeatedly been declared by this Court, that the legal pursuit of
a remedy, suit, appeal and second appeal, are steps in a
singular proceeding. All these steps, are connected by an
intrinsic unity, and are regarded as one legal proceeding.
40. Where the appellate package, as in the present case, is
expressed differently at the "pre" and "post" amendment
stages, there could only be two eventualities. Firstly, the
preamendment appellate package, could have been decreased
by the amendment. Or alternatively, the post-amendment
package, could have been increased by the amendment. In the
former situation, all that was available earlier, is now not
available. In other words, the right of an individual to the
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appellate remedy, stands reduced or curtailed. In the latter
situation, the amendment enhances the appellate package. The
appellate remedy available prior to the amendment, stands
included in the amendment, and some further addition has
been made thereto. In the latter stage, all that was available
earlier continues to subsist. The two situations contemplated
hereinabove, will obviously lead to different consequences,
because in the former position, the amendment would
adversely affect the right, as was available earlier. In the latter
position, the amendment would not affect the right of appeal,
as was available earlier, because the earlier package is still
included in the amended package.

41. In the facts and circumstances of this case, it is apparent
that Section 15Z of the SEBI Act prior to the amendment,
postulated that the appellate remedy would extend to "...any
question of fact or law arising out of such order.". Whereas,
the appellate remedy was curtailed consequent upon the
amendment, whereunder the appellate right was limited to,
"..any question of law arising out of such order.".
Accordingly, by the amendment, the earlier appellate package
stands reduced, because under the amended Section 157, it is
not open to an appellant, to agitate an appeal on facts. That
being the position, it is not possible for us to accept the
contention advanced at the hands of the learned counsel for the
appellant, that the amendment to Section 15Z of the SEBI Act,
envisages only an amendment of the forum, where the second
appeal would lie. In our considered view, the amendment to
Section 157 of the SEBI Act, having reduced the appellate
package, adversely affected the appellate right vested of the
concerned litigant. The right of appeal being a vested right, the
appellate package, as was available at the commencement of
the proceedings, would continue to vest in the parties engaged
in a lis, till the eventual culmination of the proceedings.
Obviously, that would be subject to an amendment expressly
or impliedly, providing to the contrary. Section 32 of the
Securities and Exchange Board of India (Amendment) Act,
2002, which has been extracted in paragraph 12 hereinabove
reveals, that the 'repeal and saving' clause, neither expressly
nor impliedly, so provides. Thus viewed, we are constrained to
conclude, that the assertion advanced at the hands of the
learned counsel for the appellant, that the instant amendment
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to Section 157 of the SEBI Act, does not affect the second
appellate remedy, but merely alters the forum where the
second appellate remedy would lie, is not acceptable.

43. Having recorded our conclusion, as has been noticed in the
foregoing paragraph, it is apparent, that insofar as the vesting
of the second appellate remedy is concerned, neither the date
of filing of the second appeal, nor the date of hearing thereof,
is of any relevance. Legal pursuit of a remedy, suit, appeal and
second appeal, are steps in a singular proceeding. All these
steps are seemingly connected by an intrinsic unity, which are
treated as one singular proceeding. Therefore, the relevant date
when the appellate remedy (including the second appellate
remedy) becomes vested in the parties to the lis, is the date
when the dispute/lis is initiated. Insofar as the present
controversy is concerned, it is not a matter of dispute, that the
Securities Appellate Tribunal had passed the impugned order
(which was assailed by the Board), well before 29.10.2002.
This singular fact itself, would lead to the conclusion, that the
lis between the parties, out of which the second appellate
remedy was availed of by the Board before the High Court,
came to be initiated well before the amendment to Section 15Z
by the Securities and Exchange Board of India (Amendment)
Act, 2002. Undisputedly, the unamended Section 157 of the
SEBI Act, constituted the appellate package and the forum of
appeal, for the parties herein. It is, therefore, not possible for
us to accept, the contention advanced at the hands of the
learned counsel for the appellant, premised on the date of
filing or hearing of the appeal, preferred by the Board, before
the High Court. We accordingly reiterate the position
expressed above, that all the appeals preferred by the Board,
before the High Court, were maintainable in law.”

22. Ardee Infrastructure adopted a similar position, explaining as

follows:
“29. In such a situation, it would have to be considered,
independent of Section 26 of the Amending Act, as to whether
the amended provisions applied to the said second and third
category of cases. In this regard, we may note the observations of
the Supreme Court in Thyssen (supra) where, after, considering
several earlier decisions, the Supreme Court. observed in
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paragraph 32 (which we have already extracted above) that the
principles enunciated in the judgments show as to when a right
accrues to a party under a repealed Act. The Supreme Court
observed that it is not necessary that for the right to accrue, legal
proceedings must be pending when the new Act comes into
force. Furthermore, and more importantly, the Supreme Court
observed that to have the award enforced when arbitral
proceedings commenced under the old Act under that very Act
was certainly an accrued right. In other words, all the aspects of
enforceability of an award entail an accrued right both in the
person in whose favour the award is made and against whom the
award is pronounced. It will also be noticed that the Supreme
Court made it clear that for the right to accrue, there is no
necessity that legal proceedings must be pending when the new
Act comes into force. This exactly covers the situation as
obtaining in the second category of cases, where the arbitral
proceedings were commenced prior to 23.10.2015 and the award
was also made prior to 23.10.2015, but the petition under Section
34 had not yet been filed. This is the same situation as in the
present case. Thus, the pendency of any legal proceedings or
otherwise would not come in the way of determining as to
whether the right had accrued under the unamended provisions or
not. We have already noted that the Supreme Court in Thyssen
(supra) observed that the right to have the award enforced (which
also comprises of the negative right of the award debtor to not
have it enforced till his objections under Section 34 of the said
Act are heard and decided) is certainly an accrued right. Given
the fact that the amended Section 36 takes away the right of an
automatic stay of enforcement of an award, it is clear that the
amendment introduced in Section 36 by virtue of the Amending
Act would definitely impinge upon the accrued right of the party
against whom the award is given after the arbitral proceedings
have been held under the unamended provisions. Since an
accrued right is affected, unless a contrary intention appears in
the amending statute, the amendments would have to be treated
as prospective in operation. Prospective from the standpoint of
commencement of the arbitral proceedings.

30. Now, if the argument of the respondents is to be accepted that
the first limb of Section 26 applies only to arbitral proceedings in
the sense of proceedings before arbitral tribunals and not to court
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proceedings, then, it is obvious that Section 26 is silent with
regard to the second and third categories of cases to which we
have already referred above. In other words, in respect of these
categories, no contrary intention of retrospectivity is evinced
upon a reading of Section 26 of the Amending Act. Therefore,
even if we take the argument of the respondents to be correct, the
result would still be the same and, that is, that in respect of all the
arbitral proceedings commenced prior to 23.10.2015, the
unamended provisions of the said Act would continue to operate
till the enforcement of the award.

31. We may also notice that in case the argument of the
respondents is to be accepted that where arbitral proceedings
commenced prior to 23.10.2015, the unamended provisions
would be saved only in respect of the proceedings before the
arbitral tribunal and would not extend to court proceedings, the
same would result in serious anomalies. This is so because the
Amending Act has sought to bring about amendments in Section
9 as well as Section 17 of the said Act. While Section 9 pertains
to interim measures which may be directed by the court prior,
during arbitral proceedings or after the making of the award,
Section 17 deals with the interim measures which may be
ordered by an arbitral tribunal. If the interpretation of the
respondents is to be accepted, then, in respect of arbitral
proceedings commenced prior to 23.10.2015, the amended
provisions would apply to proceedings under Section 9 of the
said Act, but not to Section 17 thereof. This would result in a
serious anomaly.”

23. This court is of the opinion that the appellant’s argument is
merited. Though no vested right to procedure exists, Videocon is a
clear authority that the right to an appellate remedy is not
extinguished by the enactment of a new statute; a previously
instituted litigant’s right to appeal is preserved intact. It is therefore,
held that the present appeal is maintainable.”

5. Learned counsel for the respondent however submits that one of the
members of the Division Bench in the case of Eros Resorts (supra) in a

subsequent judgment has further explained this judgment in the case of
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Brahmos Aerospace Pvt Ltd. vs. FIIT JEE Ltd & Anr in FAO (OS)
(COMM) 247/2018, decided on 25.02.2019. Reliance is placed on paras
9 to 12, which we reproduce below:

“9. The judgment in HPL (supra) was considered by another
Division Bench [to which one of us, S.Ravindra Bhat, J., was
party], in Eros Resorts & Hotels Ltd. Vs. Explorer Associates Pvt.
Ltd. (2018) 251 DLT 101 (DB). In Eros Resorts (supra), the Court
was concerned with a case where the appeal had been instituted
prior to the date when the Commercial Courts Act was brought
into force. Following the judgment of the Supreme Court in
Videocon International Ltd. Vs. SEBI (2015) 4 SCC 33 and of this
Court in Ardee Infrastructures vs. Anuradha Bhatia (2017) 1 HCC
(Del.) 137, the Division Bench held that the right to an appellate
remedy is not extinguished by the enactment of a new statute when
the appeal had been instituted prior to the amendment in the
statutory regime.

10. Although the Division Bench decisions in HPL (supra) and
Eros Resorts (supra) have both been challenged in SLP (C) No.
583772017 and SLP (C) No. 23365/2018 respectively, which are
pending before the Supreme Court, there does not appear to be
any interim order of stay of the judgment of this Court.

11. Coming to the facts of the present case, this appeal was
instituted on 10.03.2017. The Commercial Courts Act, 2015 came
into force on 23.10.2015, and the Commercial Division was
notified in this Court by an order dated 17.11.2015. Section 15 of
the Commercial Courts Act requires transfer of suits pending in a
High Court to the Commercial Division if the suit relates to a
"commercial dispute" of "specified value", as defined in Sections
2(1)(c) and 2(1)(i) respectively. In the present case, the
renumbering of the suit in the Commercial Division of this Court

has occurred only on 16.02.2018 pursuant to an order of the Joint
Registrar dated 06.02.2018.

12. It is evident from the above that, on the date when the present
appeal was instituted by Brahmos, the suit had not been
transferred to the Commercial Division and the provisions of
Section 13 of the Commercial Courts Act were therefore, not
attracted to these proceedings. In view of the clear pronouncement
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of the Supreme Court in Videocon (supra) to the effect that an
appellate remedy becomes vested in a party on the date when the
dispute/lis is instituted, and the consequent judgment of this Court
in Eros Resorts (supra), we, therefore, hold that the present
appeal at the instance of Brahmos is maintainable.”

6. It is thus contended, relying on para 12 of Brahmos (supra), that a
distinction has been created with respect to a suit, which had not been
transferred to the Commercial Division at the relevant time and thus,
the provisions of Section 13 of the Act were not attracted. The
respondent further contends that the present case is different from the
facts of the case in Brahmos as in that case, the suit had not been
converted at the relevant time and the application had been filed prior to
conversion and hence, a right had accrued in favour of the party. But
the facts of this case are reverse and hence the appellant cannot take
advantage of the said judgment. He submits that under the provisions of
Section 15 (3) of the Act where any suit related to a commercial
dispute, of a specific value stands transferred to a Commercial Division
or Commercial Court under sub-section (1) or (2), the provisions of
2015 Act would apply to those procedures that were not complete at the
time of transfer. In that case, theory of vested right cannot be invoked,
otherwise, the conversion of the suit would not only be cosmetic, but no
purpose will be achieved by simply giving it a new commercial number.

7. On the merits of the matter, the learned counsel for the appellant
submits that along with the replication, the appellant had filed an
envelope, which according to the appellant, contained 11 invoices,
which had been forwarded to the respondent and were returned by the
respondent in their envelope and this envelope was filed. Copy of the

index has been relied upon to show that the same was filed.
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Additionally, the counsel for the appellant has placed strong reliance on
the report of the Registry, as per which the envelope, containing
documents was misplaced during scanning. It is thus contended that the
appellant had filed the documents and the Registry had accepted the
filing of such documents. Additionally, the learned counsel submits that
the appellant had made a specific pleading with respect to the invoices
in the plaint itself. The details of the documents with dates and other
particulars were extracted and thus, the appellant cannot be accused for
fabricating the same.

8. However, counsel for the respondent has a completely different picture
to paint. Learned counsel for the respondent contends that initially the
plaint was based on the invoices. The invoices should have been filed
along with the plaint, which admittedly were not filed. It is contended
that in the affidavit by way of evidence, neither the envelope nor the
invoices have been exhibited. The third submission is that the idea of
the envelope containing documents is fanciful, as there is no evidence
to show as to what the envelope allegedly returned by the respondent
could contain. It is submitted that in case the invoices were sent by post
to the respondent, there was no reason for the respondent to return the
documents in their own envelope and assuming this had happened, then,
during the early stages of the suit, the appellant was well within his
right to issue notice to the respondent to produce the documents, which
admittedly was not done. He submits that the respondent has admitted 8
out of 11 invoices sought to be relied upon, but three invoices dated
06.06.2012 have been disputed and denied. It is contended that in any
case, no witness has exhibited the invoices or relied on them. No

evidence has been led by the appellant on the basis of the report of the
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Registry in which there is a loose observation that the documents have
been misplaced during scanning. Moreover, it is the case of the
appellant himself that it was a sealed envelope which was filed. Thus,
neither the respondent nor the Registry was in a position to even state
that the envelope contained documents.

9. We have heard learned counsels for the parties and considered their
rival contentions.

10. The first question, which requires to be considered, is as to whether the
present appeal is maintainable. In the case of HPL India (supra) the
Division Bench has elaborated various provisions of law and has held
that only those orders, which fall within the scope of Section 13 of the
Commercial Courts Act, 2015, would be appealable. For appreciating
the rival submissions of the learned counsels for the parties, we deem it
appropriate to reproduce Sections 13, 15, 16 & 21 of the Commercial
Courts Act:

“13. Appeals from decrees of Commercial Courts and
Commercial Divisions -- (1) Any person aggrieved by the
decision of the Commercial Court or Commercial Division of a
High Court may appeal to the Commercial Appellate Division of
that High Court within a period of sixty days from the date of
judgment or order, as the case may be: Provided that an appeal
shall lie from such orders passed by a Commercial Division or a
Commercial Court that are specifically enumerated under Order
XLIII of the Code of Civil Procedure, 1908 as amended by this
Act and section 37 of the Arbitration and Conciliation Act, 1996.
(2) Notwithstanding anything contained in any other law for the
time being in force or Letters Patent of a High Court, no appeal
shall lie from any order or decree of a Commercial Division or
Commercial Court otherwise than in accordance with the
provisions of this Act.

15. Transfer of pending cases -- (1) All suits and applications,
including applications under the Arbitration and Conciliation
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Act, 1996, relating to a commercial dispute of a Specified Value
pending in a High Court where a Commercial Division has been
constituted, shall be transferred to the Commercial Division.
(2) All suits and applications, including applications under the
Arbitration and Conciliation Act, 1996, relating to a commercial
dispute of a Specified Value pending in any civil court in any
district or area in respect of which a Commercial Court has been
constituted, shall be transferred to such Commercial Court:
Provided that no suit or application where the final judgment
has been reserved by the Court prior to the constitution of the
Commercial Division or the Commercial Court shall be
transferred either under sub-section (1) or sub-section (2).
(3) Where any suit or application, including an application under
the Arbitration and Conciliation Act, 1996, relating to a
commercial dispute of Specified Value shall stand transferred to
the Commercial Division or Commercial Court under sub-section
(1) or sub-section (2), the provisions of this Act shall apply to
those procedures that were not complete at the time of transfer.
(4) The Commercial Division or Commercial Court, as the case
may be, may hold case management hearings in respect of such
transferred suit or application in order to prescribe new timelines
or issue such further directions as may be necessary for a speedy
and efficacious disposal of such suit or application in accordance
with Order XIV-A of the Code of Civil Procedure, 1908:
Provided that the proviso to sub-rule (1) of Rule 1 of Order V of
the Code of Civil Procedure, 1908 shall not apply to such
transferred suit or application and the court may, in its discretion,
prescribe a new time period within which the written statement
shall be filed.
(5) In the event that such suit or application is not transferred in
the manner specified in sub-section (1), sub-section (2) or sub-
section (3), the Commercial Appellate Division of the High
Court may, on the application of any of the parties to the suit,
withdraw such suit or application from the court before which it
is pending and transfer the same for trial or disposal to the
Commercial Division or Commercial Court, as the case may be,
having territorial jurisdiction over such suit, and such order of
transfer shall be final and binding.

16. Amendments to the Code of Civil Procedure, 1908 in its
application to commercial disputes -- (1) The provisions of the
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Code of Civil Procedure, 1908 shall, in their application to any
suit in respect of a commercial dispute of a Specified Value,
stand amended in the manner as specified in the Schedule.

(2) The Commercial Division and Commercial Court shall follow
the provisions of the Code of Civil Procedure, 1908, as amended
by this Act, in the trial of a suit in respect of a commercial
dispute of a Specified Value.

(3) Where any provision of any Rule of the jurisdictional High
Court or any amendment to the Code of Civil Procedure, 1908,
by the State Government is in conflict with the provisions of the
Code of Civil Procedure, 1908, as amended by this Act, the
provisions of the Code of Civil Procedure as amended by this Act
shall prevail.

21. Act to have overriding effect -- Save as otherwise provided,
the provisions of this Act shall have effect, notwithstanding
anything inconsistent therewith contained in any other law for the
time being in force or in any instrument having effect by virtue
of any law for the time being in force other than this Act.”

11. Reading of Section 13 (1A) makes it crystal clear that an appeal shall
only lie from such orders passed by a Commercial Division or a
Commercial Court that are specifically enumerated under Order 43 of
the Code of Civil Procedure (CPC) and Section 37 of the Arbitration
and Conciliation Act. Section 13 (2) of the Commercial Courts Act
further makes it clear that notwithstanding anything contained in any
other law for the time being in force or Letters Patent of the High Court,
no appeal shall lie from any order or decree of a Commercial Division
or a Commercial Court otherwise than in accordance with the
provisions of the Commercial Courts Act.

12. Section 13, in fact, crystalizes and restricts filing of the appeals from
orders under Order 43 of the CPC and Section 37 of the Arbitration and
Conciliation Act. To appreciate Section 13 and the intent and purpose

of this provision, we place reliance on the statement of objects and

FAO (0S) (COMM) 82/2019 Page 13 of 26



reasons of the Commercial Courts Act, 2015, which we reproduce as

under:

“Statement of objects and reasons

The proposal to provide for speedy disposal of high value
commercial disputes has been under consideration of the
Government for quite some time. The high value commercial
disputes involve complex facts and question of law. Therefore,
there is a need to provide for an independent mechanism for their
early resolution. Early resolution of commercial disputes shall
create a positive image to the investor world about the
independent and responsive Indian legal system.”

13. We also deem it appropriate to reproduce the following paragraphs of

the judgment in the case of HPL India Ltd. (supra):

“23. On going through the Statement of Objects and Reasons,
it is evident that the said Act was, inter alia, enacted for the
purpose of providing a methodology for speedy disposal of high
value commercial disputes. The need of the hour was to provide
for an independent mechanism for early resolution of
commercial disputes with the objective of creating a positive
image to the investor world about the independent and
responsive Indian legal system.

24. It is also well settled that the right of appeal is a creation
of the statute. In other words, the provision for an appeal has to
be found in the statute itself. The said Act is a special Act
pertaining to commercial disputes of a specified value as
defined in Section 2(1) of the said Act. Therefore, the provision
for an appeal would have to be located in the said Act itself.
This is so particularly because Chapter IV of the said Act
specifically deals with ‘Appeals’. Section 21 of the said Act
clearly stipulates that save as otherwise provided, the
provisions of the said Act would have effect, notwithstanding
anything inconsistent therewith contained in any other law for
the time being in force or in any instrument having effect by
virtue of any law for the time being in force other than the said

FAO (0S) (COMM) 82/2019 Page 14 of 26



Act. This clearly means that where the provisions for appeals
are provided in the said Act, if there is any other provision for
appeal in any other law for the time being in force which is
inconsistent with what is provided in the said Act, the provisions
for appeals in the said Act would have overriding effect.

25. Section 16 of the said Act is also important in this
discussion. Sub-Section (1) of Section 16 makes it clear that the
provisions of the CPC shall, in their application to any suit in
respect of a commercial dispute of a specified value, stands
amended in the manner as specified in the Schedule to the said
Act. Sub-Section (2) makes it clear that the Commercial
Division and the Commercial Court shall follow the provisions
of the CPC, 1908, as amended by this Act, in the trial of a suit
in respect of a commercial dispute of a Specified Value. Sub-
Section (3) stipulates that where any provision of any rule of the
jurisdictional High Court or any amendment to the CPC, by the
State Government is in conflict with the provisions of the CPC,
as amended by the said Act, the provisions of the CPC, as
amended by the said Act, would prevail. On a conjoint reading
of Sections 16 and 21 of the said Act, it appears that wherever
amendments have been specified in the said Act to the CPC, the
same shall prevail. In other respects, the CPC is to be followed
by the Commercial Division and the Commercial Court. If there
is any conflict with the provisions of the said Act with any
provisions contained in any other law for the time being in
force, the provisions of the said Act would have overriding

effect.

30. We now come to the meaning to be ascribed to the proviso
in Section 13(1). It clearly stipulates that an appeal shall lie
from such orders passed by a Commercial Division or a
Commercial Court that are specifically enumerated under
Order XLIIl of the CPC, as amended by the said Act, and
Section 37 of the Arbitration and Conciliation Act, 1996. We
have seen that ‘orders’ as understood under the CPC are
different and distinct from ‘decrees’. And, orders are nothing
but the formal expression of any decision of a Civil Court not
amounting to a decree. Therefore, the amplitude and width of
the expression ‘order’ is very wide under the CPC itself but not
all orders are appealable. The appealable orders are
enumerated in Order XLIII of the CPC. We have already
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pointed out above, that there are only two kinds of appeals
recognized under the CPC, namely, - ‘Appeals from decrees’
and ‘Appeals from orders’. Section 104, which has been
extracted earlier in this judgment, specifies the orders from
which appeals lie. It clearly provides that an appeal shall lie
from the orders enumerated in the said provision itself and,
save as otherwise expressly provided in the body of the CPC or
by any law for the time being in force, from no other orders.
This means that appeals from orders are restricted to those
orders which are either specified in Section 104 itself or
expressly provided in the body of the Code or by any law for the
time being in force. Insofar as the impugned order is concerned,
it is clear that it does not fall within the orders specified under
Section 104. We now have to look at Order XLIII Rule 1 which
stipulates that an appeal shall lie from the orders enumerated
therein under the provisions of Section 104. In other words,
only an order specified under Order XLIII Rule 1 would be
appealable and, read with the provisions of Section 104, no
other order would be an appealable order under the CPC. In
this backdrop, the proviso to Section 13(1) makes it abundantly
clear that an appeal shall lie from such orders passed by a
Commercial Division or a Commercial Court that are
‘specifically enumerated’ under Order XLIII of the CPC, as
amended by the said Act and Section 37 of the Arbitration and
Conciliation Act, 1996. Clearly, in our view, this restricts the
appealable orders to only those orders which are specifically
enumerated in Order XLIII. In the present case, the impugned
order is admittedly not one specified under Order XLIII.

32. From the above, it is evident that the natural presumption
that can be raised while interpreting a proviso is that but for the
proviso, the enacting part of the Section would have included
the subject matter of the proviso. In sub-Section (1) of Section
13, the word ‘order’ would have a very wide amplitude and that
could have included even orders which are not specifically
enumerated in Order XLIII of the CPC. The proviso has taken
out those orders and carved out an exception by limiting the
appeal from orders to those which are specifically enumerated
under Order XLIII of the CPC (apart from an Order under
Section 37 of the Arbitration and Conciliation Act, 1996).
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33. The above analysis reveals that:- (a) the word ‘judgment’
appearing in Section 13(1) of the said Act actually relates or
has a reference to a ‘decree’; (b) the word ‘order’ in that
provision would have to be construed in the light of Section
2(14) of the CPC as meaning ‘a formal expression of a decision
of a Civil Court which is not a decree; (c) the appealable orders
would be only those which are specifically enumerated under
Order XLIII, as provided in the proviso to Section 13(1) of the
said Act.

34. Now, let us examine sub-section (2) of section 13 of the said
Act. As noticed above, it begins with the non obstante
expression “‘notwithstanding anything contained in any other
law for the time being in force or Letters Patent of a High Court
... The words - “any other law for the time being in force” -
would include the Delhi High Court Act, 1966. The portion
after the non obstante expression specifically cautions that “no
appeal shall lie from any order or decree of a Commercial
Division or Commercial Court otherwise than in accordance
with the provisions of this Act”. In other words, whatever may
be contained in, inter alia, the Delhi High Court Act, 1966, an
appeal from any order or decree of a Commercial Division or
Commercial Court “shall lie” only in accordance with the
provisions of the said Act. To be clear, if an appeal from a
particular kind of order or decree were to be provided under
the Delhi High Court Act, 1966 but not under the said Act then,
such an order or decree would not be appealable. Therefore,
even if, by virtue of section 10 of the Delhi High Court Act,
1966, an appeal lay from a particular kind of an order, no
appeal could be preferred thereagainst unless the said Act itself
provided for such an appeal.

35. Reading the entire section 13 of the said Act the clear
position is that an appeal lies from an order which is
specifically enumerated under Order XLIII CPC. Furthermore,
no appeal would lie from an order not specifically enumerated
in Order XLIII CPC because of the incorporation of the
expression ‘‘from no other orders” appearing in section 104
CPC (which is clearly applicable by virtue of section 16(2) of
the said Act). And, Section 10 of the Delhi High Court Act, 1966
would not come to the rescue because of the non obstante
provision contained in section 13(2) of the said Act.

FAO (0S) (COMM) 82/2019 Page 17 of 26



36. Therefore, as the impugned order does not find place in the
orders specifically enumerated in Order XLIII CPC, no appeal
could lie against it and the present appeal is not maintainable.
But, as the learned counsel for the appellants have made
several submissions to the contrary we shall have to deal with
them.

37. The learned counsel for the appellants had submitted that if
the arguments of the respondents were to be accepted then this
would have grave consequences as aggrieved parties would be
left remediless. It is well established that the right of appeal is a
statutory right. It does not exist outside the statute. If the statute
does not provide for such a right then that is how the legislature
in its wisdom intended it to be. In the absence of a challenge to
the provisions, it cannot be argued that though the statute does
not provide a remedy of appeal yet we must infer such a right as
otherwise an aggrieved party would be without a remedy.

39. The learned counsel for the appellants, as noticed earlier,
had argued that the word ‘‘judgment” must be construed in the
wider sense as in Khimji's case (supra) and therefore an order
which may have the trappings of a judgment (in the wider
sense) would be appealable despite the proviso to section 13(1)
of the said Act. We have already indicated earlier in this
judgment that the expression ‘judgment or order” uses the
words ‘‘judgment” and “order” disjunctively. They are used in
a mutually exclusive manner. This is fortified by the fact that the
said expression is followed by the expression “as the case may
be”. Thus, in the context of section 13 of the said Act, we cannot
bring “orders” within the fold of “‘judgments”.

47. On going through Khimji's case (supra), it is evident that
the word “‘judgment” as used in the Letters Patent of the High
Courts, is much wider and goes beyond the orders specifically
enumerated under Order XLIII of the CPC. But, what must not
be forgotten is that the word ‘judgment” in Khimji's
case (supra) has been interpreted as appearing in and in the
context of the Letters Patent of High Courts (which would also
by analogy include Section 10 of the Delhi High Court Act,
1966). However, the meaning of the word ‘judgment” as
appearing in the CPC, as defined in Section 2(9) thereof is
clearly linked with the definition of a ‘“decree”. The word
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‘judgment’ in Section 13(1) of the said Act has to be considered
not in the context of any Letters Patent of a High Court or a
provision such as Section 10 of the Delhi High Court Act, 1966
but, in the context of the Code of Civil Procedure inasmuch as
(1) the Commercial Division and the Commercial Court are
enjoined by Section 16 to follow the provisions of the CPC, as
amended by the said Act, in the trial of a suit in respect of a
Commercial dispute of a specified value; (2) Section 13(2) of
the said Act specifically excludes the operation of the provisions
contained in the Letters Patent of a High Court or any other
law for the time being in force (which includes Section 10 of the
Delhi High Court Act, 1966) insofar as appeals from any order
or decree of a Commercial Division or a Commercial Court are
concerned. We have already indicated that the word
“judgment” as appearing in Section 13(1) of the said Act is
actually a misnomer and the said word has to be construed as a
reference to a decree. Therefore, in our view, the wider
meaning ascribed to the word ‘“judgment” under the Letters
patent of High Courts or under a provision, such as Section 10
of the Delhi High Court Act, 1966, cannot be imported into
Section 13(1) of the said Act.

53. Another contention that was raised on behalf of the
appellants was that as the Delhi High Court Act, 1966 could be
construed as “a law for the time being in force” within the
meaning of Section 104(1) of CPC, an appeal could lie from an
order passed by a learned single Judge of this court before a
Division Bench under Section 10 of the Delhi High Court Act,
1966 and since the said Section 10 uses the word judgment”, it
would have to be given the same meaning as ascribed to it
in Khimji's case (supra). Consequently, an appeal would be
maintainable under Section 10 of the Delhi High Court Act,
1966. We are unable to accept this contention for the simple
reason that a provision such as the said Section 10 is expressly
excluded by Section 13(2) of the said Act read with the proviso
to Section 13(1) which specifically enumerates appealable
orders to be those specified in Order XLIII CPC.”

14. Post the decision in the case of HPL India Ltd. (supra), the question of

maintainability of the appeal again came up for consideration before a
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Division Bench of this Court in the case of Eros Resorts and Hotels
Ltd. (supra). In this judgment, the Division Bench has held that though
no vested right to procedure exists, Videocon International Ltd. vs.
Securities and Exchange Board of India (SEBI) reported at 2015 (4)
SCC 33, i1s a clear authority that right to an appellate remedy is not
extinguished by the enactment of a new statute; a previously instituted
litigant’s right to appeal is preserved intact. Para 23 of the judgment
reads as under:

“23. This court is of the opinion that the appellant’s
argument is merited. Though no vested right to procedure
exists, Videocon is a clear authority that the right to an
appellate remedy is not extinguished by the enactment of a
new statute; a previously instituted litigant’s right to appeal
is preserved intact. It is therefore, held that the present
appeal is maintainable.”

15. From the perusal of the judgment in the case of Brahmos Aerospace
(supra), we find that on the date when the appeal was instituted by
Brahmos, the suit had not been transferred to the Commercial Division
and the provisions of Section 13 of the Commercial Courts Act were
therefore, not attracted to these proceedings. Learned counsel for the
respondent has sought to rely on these observations heavily to canvas
his submission that had the suit been transferred to the Commercial
Division, the provisions of Section 13 of the Act would have been
attracted and the only reason for the Division Bench to hold that the
appeal was maintainable in Brahmos and Eros was that in both the
cases, the appeal had either been filed prior to the suit being converted
into a Commercial suit or at least the application was filed prior to the
suit being converted into a commercial suit. It is thus contended that

the appellant can get no advantage either on the basis of Eros (supra) or
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Brahmos (supra), for the simple reason that in the present case, the suit
already stands converted into a commercial suit, prior to filing of the
application under Section 65 (c) of the Evidence Act and also prior to
the passing of the order.

16. We have extracted Section 15 in aforegoing paragraphs. In our view,
Section 15 clearly and explicitly mandates that all pending suits and
applications including the application under the Arbitration and
Conciliation Act relating to a commercial dispute of a specified value
shall be transferred to a Commercial Division. Use of the word ‘shall’
leaves no room for any doubt that in such a case the provisions of the
Commercial Courts Act will apply to procedures that were not complete
at the time of transfer. It is not as if the legislature was unmindful of the
fact that there would be some implications on the existing matters
before sub-section 3 of Section 15 was enacted. It was clarified that the
provisions of the act in those matters shall apply to those procedure that
were not complete at the time of transfer.

17. The question, which arises for our consideration is the effect of Section
15 to existing matters filed prior to coming into force of the
Commercial Courts Act, 2015. In case the provisions of the
Commercial Courts Act, 2015 is not to be applied to proceedings which
stand transferred under Section 15, then in our view, it would only
amount to a cosmetic change wherein only a different number will be
provided to the commercial suit. In the case of Videocon (supra), the
Apex Court was examining the effect of the amendment to Section 15
(2) of the Securities and Exchange Board of India (Amendment) Act,
2012. The effect of this amendment was curtailing the right of the
litigant in filing an appeal before the High Court. It was the stand of the
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SEBI that all pending appeals before the High Court were liable to be
dismissed on account of an amendment as parties would be governed by
the amendment. The court had concluded that when a /is commences,
all rights and obligations of the parties get crystalized on that date.
Reliance was also placed on Section 6 of the General Clauses Act. In
fact, both the parties have relied on the observations in the case of
Videocon (supra), paragraphs 39, 42 and 43 are being reproduced
below:

“39. As 1illustrated above, an appellate remedy is available in
different packages. What falls within the parameters of the
package at the initial stage of the lis or dispute, constitutes the
vested substantive right of the litigant concerned. An aggrieved
party, is entitled to pursue such a vested substantive right, as and
when, an adverse judgment or order is passed. Such a vested
substantive right can be taken away by an amendment, only when
the amended provision, expressly or by necessary intendment, so
provides. Failing which, such a vested substantive right can be
availed of, irrespective of the law which prevails, at the date
when the order impugned is passed, or the date when the appeal
1s preferred. For, it has repeatedly been declared by this Court,
that the legal pursuit of a remedy, suit, appeal and second appeal,
are steps in a singular proceeding. All these steps, are connected
by an intrinsic unity, and are regarded as one legal proceeding.

42. Having concluded that the remedy of second appeal vested in
the respondent has not been preserved, in the same format as it
was available to the respondent at the time of initiation of the lis
between the parties; and also having concluded, that the scope of
the appellate remedy has been diminished by the amendment, we
are satisfied in holding, that amendment to Section 15-Z of the
SEBI Act adversely affected the respondent, of a vested
substantive appellate right, as was available to the respondent, at
the commencement of the lis or dispute between the rival parties.
Having recorded the aforesaid conclusion, based on the
judgments relied upon by the learned counsel for the appellant, as
also, by the learned counsel for the respondent, it is inevitable to
conclude, that the appellate remedy available to the respondent
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prior to the amendment of Section 15-Z of the SEBI Act, must
continue to be available to the respondent, despite the
amendment. We accordingly hold, that all the appeals preferred
by the Board, before the High Court, were maintainable in law.

43. Having recorded our conclusion, as has been noticed in the
foregoing paragraph, it is apparent, that insofar as the vesting of
the second appellate remedy is concerned, neither the date of
filing of the second appeal, nor the date of hearing thereof, is of
any relevance. Legal pursuit of a remedy, suit, appeal and second
appeal, are steps in a singular proceeding. All these steps are
deemingly connected by an intrinsic unity, which are treated as
one singular proceeding. Therefore, the relevant date when the
appellate remedy (including the second appellate remedy)
becomes vested in the parties to the lis, is the date when the
dispute/lis 1s initiated. Insofar as the present controversy is
concerned, it is not a matter of dispute, that the Securities
Appellate Tribunal had passed the impugned order (which was
assailed by the Board), well before 29-10-2002. This singular
fact itself, would lead to the conclusion, that the lis between the
parties, out of which the second appellate remedy was availed of
by the Board before the High Court, came to be initiated well
before the amendment to Section 15-Z by the Securities and
Exchange Board of India (Amendment) Act, 2002. Undisputedly,
the unamended Section 15-Z of the SEBI Act, constituted the
appellate package and the forum of appeal, for the parties herein.
It is, therefore, not possible for us to accept the contention
advanced at the hands of the learned counsel for the appellant,
premised on the date of filing or hearing of the appeal, preferred
by the Board, before the High Court. We accordingly reiterate the
position expressed above, that all the appeals preferred by the
Board, before the High Court, were maintainable in law.”

18. Learned counsel for the appellant has strongly urged before us that the
aforesaid judgment squarely applies to the facts of the case. Per contra,
learned counsel for the respondent argues that the case would not apply,
as the argument before the court was that the appeal was in continuation

of the lis and once an order had been passed, the litigant could not have

FAO (0S) (COMM) 82/2019 Page 23 of 26



been left remediless midway, when his rights already stood crystalized.
The Court was conscious that such vested rights cannot be taken away
by an amendment. In para 39, in our view, the window has been
provided by the Apex Court by giving following observations “Such a
vested substantive right can be taken away by an amendment, only
when the amended provision, expressly or by necessary intendment, so

29

provides....”. This observation read with the provision of Section 15
and more particularly, Section 15 (3) would show that the intent of the
legislature was that once a suit is transferred, the provisions of the Act
would apply, failing which Section 15 of the Act would remain
cosmetic in nature and would not achieve any purpose. The aim,
objective and purpose of the Act was to provide early resolution of the
commercial disputes and to create a positive image with the investors
world about the efficacy of the Indian legal system. We quote from
para 7 of the Statement of Objects and Reasons of the Commercial
Courts Act, “The proposed bill shall accelerate economic growth,
improve the international image of the Indian Justice delivery system,
and the faith of the investor world in the legal culture of the nation.”
19. We thus hold that in case the application in any suit is instituted or an
order is passed, prior to coming into force of the Commercial Courts
Act and more specifically, prior to the suit being converted into a
commercial suit, Section 13 of the Commercial Courts Act would not
apply. However, when the suit has been converted into a commercial
suit, any order passed or any application filed subsequently, would be
governed by the Commercial Courts Act and it cannot be said that a

substantial right stands vested cannot be taken away, more particularly,

in view of the provisions of Section 15 of the Commercial Courts Act,
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20.

21.

22.

23.

which clearly draws an exception only for those cases, where judgments
are reserved.

Learned counsel for the respondent had taken out the case history of
HPL India Limited (supra). Page 1 of the history, shows that the suit
was first registered as CS (OS) 1333 of 2004 and was converted into a
commercial suit on 02.09.2016. The order appealed in that case was
dated 20.12.2016 and was thus, post the conversion of the suit. In
effect, the present case would stand covered by the decision of HPL
India Limited (supra) and is easily distinguishable from the case of
Eros (supra) on facts. In fact, during the hearing, learned counsel for
the appellant very fairly submits that in the case of Eros (supra), the
application was filed prior to the suit being converted into a commercial
suit.

For the reasons mentioned above, we find that the present appeal is not
maintainable in view of Section 13 of the Commercial Courts Act and is
hereby dismissed.

Learned counsel for the appellant has on merits, strongly urged that an
opportunity to lead secondary evidence should be granted or else
serious prejudice would be caused to his rights. Counsel submits that he
would file an application for modification of the order of the learned
Single Judge on this issue and will also urge some other grounds, which
could not be pressed earlier.

In case such an application is filed, learned Single Judge would
consider the same in accordance with law, after granting an opportunity
to counsel for the respondent to make his submissions on that

application.
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24. With these observations, the present appeal is dismissed as not being

maintainable. The pending application also stands dismissed.

G.S. SISTANL J

JYOTI SINGH, J
APRIL 11, 2019
Rb/s
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