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Date of Decision: February 12, 2019 
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versus 
 
 ATC TELECOM INFRASTRUCTURE PVT LTD ..... Respondent 
 
+  EFA(OS)  (COMM) 5/2019 
 RELIANCE TELECOM LTD ..... Appellant 
 

versus 
 
 ATC TELECOM INFRASTRUCTURE PVT LTD ..... Respondent 

 

Counsel for the Appellant: 

Mr. Amit Sibal, Senior Advocate with Mr. Saket Singh, 
Mr. Sayarce Basu Mallik, Ms. Madhavi Agrawal, 
Advocates 

 
Counsel for the Respondent: 

Mr. Sandeep Sethi, Senior Advocate with Mr. Ajit 
Warier, Mr. Angad Kochhar, Mr. Varun Byreddy, 
Advocates. 

 

CORAM: 
HON’BLE MR. JUSTICE S. RAVINDRA BHAT 

HON’BLE MR. JUSTICE PRATEEK JALAN 

O R D E R 

%  

S. RAVINDRA BHAT, J. (ORAL) 

1. These appeals question the orders made in the course of 

enforcement proceedings taken out by the respondent/decree holder 

ATC Telecom Infrastructure Pvt. Ltd.  
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2. At the outset, this court notices that the appeal is not 

maintainable given the provisions of the Commercial Courts Act, 

2015 and the Arbitration and Conciliation Act, 1996. The 

maintainability of such appeals against orders, made in the course of 

enforcement proceedings under Section 36 of the Arbitration Act was 

decided today in the EFA (OS) (Comm) No. 3/2019, South Delhi 

Municipal Corporation vs. M/s. Tech Mahindra. In that judgment of 

the Court, noticed the objects of the Commercial Courts Act and the 

recent decision in Kandla Export Corporation & Anr. Vs. M/s. OCI 

Corporation & Anr., (2018) 14 SCC 715, and observed as under: 

―5. The relevant provision of Commercial Courts Act, 

2015 are as follows:  

―8.  Bar against revision application or 

petition against an interlocutory order.—
Notwithstanding anything contained in any 

other law for the time being in force, no civil 

revision application or petition shall be 

entertained against any interlocutory order of a 

Commercial Court, including an order on the 

issue of jurisdiction, and any such challenge, 

subject to the provisions of section 13, shall be 

raised only in an appeal against the decree of 

the Commercial Court. 

****************  *********** 

11.  Bar of jurisdiction of Commercial 

Courts and Commercial Divisions. - 

Notwithstanding anything contained in this Act, 

a Commercial Court or a Commercial Division 

shall not entertain or decide any suit, 

application or proceedings relating to any 

commercial dispute in respect of which the 

jurisdiction of the civil court is either expressly 

or impliedly barred under any other law for the 

time being in force. 
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****************  *********** 

13.  Appeals from decrees of Commercial 

Courts and Commercial Divisions. - (1) Any 

person aggrieved by the decision of the 

Commercial Court or Commercial Division of a 

High Court may appeal to the Commercial 

Appellate Division of that High Court within a 

period of sixty days from the date of judgment 

or order, as the case may be: 

Provided that an appeal shall lie from 

such orders passed by a Commercial Division 

or a Commercial Court that are specifically 

enumerated under Order XLIII of the Code of 

Civil Procedure, 1908 as amended by this Act 

and Section 37 of the Arbitration and 

Conciliation Act, 1996. 

(2) Notwithstanding anything contained 

in any other law for the time being in force or 

Letters Patent of a High Court, no appeal shall 

lie from any order or decree of a Commercial 

Division or Commercial Court otherwise than 

in accordance with the provisions of this Act. 

****************  *********** 

21.  Act to have overriding effect. - Save as 

otherwise provided, the provisions of this Act 

shall have effect, notwithstanding anything 

inconsistent therewith contained in any other 

law for the time being in force or in any 

instrument having effect by virtue of any law for 

the time being in force other than this Act.‖ 

6. A conjoint reading of the provisions especially Section 

8, 11 and 21 of the CC Act, highlight the Parliamentary 

intention to vest Commercial Courts and Commercial 

Appellate Divisions with only limited jurisdiction. Flowing 

from that, the scheme of Section 13 of the Commercial Courts 

Act, provides only two types of appeals; (1) in respect of 

specific matters enumerated in Order XLIII Rule 1 (read with 

Section 104) of the CPC and (2) appeals that are admissible 

under Section 37 of the Arbitration Act.  
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7. The judgment in Kandla Export Corporation (supra) 

noticed the Statement of Objects and Reasons, of the 

Commercial Courts Act. The Supreme Court had to deal with 

an Enforcement Appeal before a commercial appellate court, 

in regard to a foreign award, and its maintainability. The 

Supreme Court noticed not only the Statement of Objects and 

Reasons but also various other provisions, especially the 

embargo placed upon the courts, embodied in Sections 8 and 

11 and the overriding nature of the CC Act, to conclude that 

once appeals were held to be barred, an appeal to the 

Division Bench appeal – against a Commercial Court’s order 
in an enforcement of a foreign award issue was not 

maintainable. The Court took into account its previous 

rulings in Fuerst Day Lawson Limited vs. Jindal Exports 

Limited, (2011) 8 SCC 333 and some other judgments. 

8. The Statement of Objects and Reasons for the 

Commercial Courts Act, states that: 

―The proposal to provide for speedy disposal of 
high value commercial disputes has been under 

consideration of the Government for quite some 

time. The high value commercial disputes 

involve complex facts and questions of law. 

Therefore, there is a need to provide for an 

independent mechanism for their early 

resolution. Early resolution of commercial 

disputes shall create a positive image to the 

investor world about the independent and 

responsive Indian legal system. 

xxx 

6.  It is proposed to introduce the 

Commercial Courts, Commercial Division and 

Commercial Appellate Division of High Courts 

Bill, 2015 to replace the Commercial Courts, 

Commercial Division and Commercial 

Appellate Division of High Courts Ordinance, 

2015 which inter alia, provides for the 

following namely:— 

(i)  constitution of the Commercial Courts at 

District level except for the territory over 
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which any High Court is having ordinary 

original civil jurisdiction; 

(ii)  constitution of the Commercial Divisions 

in those High Courts which are already 

exercising ordinary civil jurisdiction and 

they shall have territorial jurisdiction 

over such areas on which it has original 

jurisdiction; 

(iii)  constitution of the Commercial Appellate 

Division in all the High Courts to hear 

the appeals against the Orders of the 

Commercial Courts and the Orders of 

the Commercial Division of the 

High Court; 

(iv)  the minimum pecuniary jurisdiction of 

such Commercial Courts and 

Commercial Division is proposed as one 

crore rupees; and 

(v)  to amend the Code of Civil Procedure, 

1908 as applicable to the Commercial 

Courts and Commercial Divisions which 

shall prevail over the existing High 

Courts Rules and other provisions of the 

Code of Civil Procedure, 1908 so as to 

improve the efficiency and reduce delays 

in disposal of commercial cases. 

7.  The proposed Bill shall accelerate 

economic growth, improve the 

international image of the Indian Justice 

delivery system, and the faith of the 

investor world in the legal culture of the 

nation.‖ 

9. It is quite evident that the legislative or Parliamentary 

intent, was to confer upon the Commercial Appellate Courts 

and Commercial appellate Division Bench of a High Court, 

extremely limited jurisdiction and circumscribe the appellate 

jurisdiction. Thus, in interlocutory matters, as it were, 

Commercial Appellate Division possesses jurisdiction in 

matters enumerated in the Order XLIII Rule 1 – no less no 
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more. Likewise, with respect to the appeals against orders 

made in the course of proceedings under the Arbitration Act, 

the Court’s power is delineated to what is enumerated in 
Section 37 of CPC.  

10. In Kandla Export Corporation (supra), the Court held 

as follows: 

―14. Section 13(1) of the Commercial Courts Act, 

with which we are immediately concerned in 

these appeals, is in two parts. The main provision 

is, as has been correctly submitted by Shri Giri, a 

provision which provides for appeals from 

judgments, orders and decrees of the Commercial 

Division of the High Court. To this main 

provision, an exception is carved out by the 

proviso. The primary purpose of a proviso is to 

qualify the generality of the main part by 

providing an exception, which has been set out 

with great felicity in CIT v Indo Mercantile Bank 

Ltd, 1959 Supp (2) SCR 256 at 266-267, thus: 

********    ********* 

15. The proviso goes on to state that an appeal 

shall lie from such orders passed by the 

Commercial Division of the High Court that are 

specifically enumerated under Order XLIII of the 

Code of Civil Procedure Code, 1908, and Section 

37 Section 37 of the Arbitration Act. It will at 

once be noticed that orders that are not 

specifically enumerated under Order XLIII of the 

CPC would, therefore, not be appealable, and 

appeals that are mentioned in Section 37 of the 

Arbitration Act alone are appeals that can be 

made to the Commercial Appellate Division of a 

High Court. 

16. Thus, an order which refers parties to 

arbitration under Section 8, not being appealable 

under Section 37 (1) (a), would not be appealable 

under Section 13(1) of the Commercial Courts 

Act. Similarly, an appeal rejecting a plea referred 

to in sub-sections (2) and (3) of Section 16 of the 

Arbitration Act would equally not be appealable 
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under Section 37 (2) (a) and, therefore, under 

Section 13(1) of the Commercial Courts Act.‖ 

11. The reference to Order XLIII Rule 1 – relied upon on 

behalf of SDMC in the context of this case, in the opinion of 

this court, is misplaced. Order XLIII Rule 1(q), upon which 

considerable emphasis was placed to say that the appeals 

against directions to secure amounts during pendency of 

proceedings applies to suits and suits alone (as is evident 

from Order XXXVIII and all the attendant provisions), and 

not to proceedings in respect of an award. Thus, reference to 

Order XLIII to ―draw in‖ the jurisdiction of the Division 
Bench, is wholly unjustified. Likewise, the Court also rejects 

the appellant’s arguments that Section 36 of the Arbitration 
Act attracts the provisions of the Code of Civil Procedure. In 

fact, Section 36 refers to and directs courts to follow CPC in 

proceedings relating to enforcement of arbitral awards. The 

logical corollary is that the provisions of the CPC that deal 

with the proceeding for enforcement of decrees and orders 

(such as in execution like Order XXI CPC), would be 

attracted.  

12. In view of the above discussions, we conclude that the 

present appeal is not maintainable. The appellant’s remedy 
clearly lies elsewhere. An attempt was made to urge that no 

litigant can be deprived of remedy if there is a grievance: ubi 

jus ibi remedium; however, that argument is wholly without 

substance because an appeal, it has been repeatedly 

emphasised, is a specific creation of statute and cannot be 

claimed as a matter of right. This was explained pithily in 

Ganga Bai v Vijay Kumar, (1974) 2 SCC 393, in the 

following terms: 

“There is a basic distinction between the right 
of suit and the right of appeal. There is an 

inherent right in every person to bring suit of a 

civil nature and unless the suit is barred by 

statute one may, at one’s peril, bring a suit of 
one’s choice. It is no answer to a suit 
howsoever frivolous the claim, that the law 

confers no such right to sue. A suit for its 

maintainability requires no authority of law 

and it is enough that no statute bars the suit. 

But the position in regard to appeals is quite 
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the opposite. The right of appeal inheres in no 

one and therefore an appeal for its 

maintainability must have the clear authority 

of0020law. That explains why the right of 

appeal is described as a creature of statute.” 

 

3. For the above reasons, the Court is of the opinion that these 

appeals are not maintainable. In the event the appellant wishes to urge 

anything on the merits, it is open for it to do so before the learned 

Single Judge who has now listed the matter for further proceedings/ 

disposal on 21.02.2019. This is independent of the appellant’s right to 

seek appropriate remedies under the Constitution or the law against 

the impugned order. The appeals are consequentially dismissed.  

4. A copy of this order be given dasti under signatures of the 

Court master. 

 

S. RAVINDRA BHAT, J 

 

 

 

PRATEEK JALAN, J 

FEBRUARY 12, 2019 

pkb  


