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g IN THE HIGH COURT OF DELHI AT NEW DELHI

% Date of decision: 02.12.2019

+ O.M.P. (COMM) 503/2019

BHARAT SANCHAR NIGAMLTD ... Petitioner
Through:  Mr. D.S. Mahendru, Advocate

versus
M/S VINDHYA TELELINKS PVTLTD ... Respondent
Through:  Mr. Abhishek Sharma & Mr.Narendra
M. Sharma, Advocates

CORAM:
HON'BLE MS. JUSTICE JYOTI SINGH

JYOTI SINGH, J. (ORAL)

L.A. 16876/2019

Exemption allowed, subject to all just exceptions.

Application stands disposed of.

L.A. 16875 (delay in filing)

1. The present application has been filed seeking condonation of delay of
26 days in filing the present petition under Section 34 of the Arbitration and
Conciliation Act, 1996 (‘Act’) for setting aside the award dated 13™ June,
2019 passed by the Sole Arbitrator.

2. A perusal of the application shows that the application only contains a
narrative that the delay was on account of administrative exigencies,

including detailed deliberations. It is further averred that the final approval
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for filing the objections was granted on 01.10.2019 and the file was

forwarded to the counsel for drafting of the petition.

3. It is averred that the counsel had drafted the objections and sent the
draft to the corporate office of the petitioner on or about 20.09.2019.
Thereafter, certain changes/amendments were proposed and the same were
carried out. The draft was sent to the counsel on 30.09.2019. It is stated that
the final draft was sent by the counsel on 09.09.2019 and the application was
finally filed on 10.10.2019. Application for condonation of delay in filing the

petition, filed by petitioner is scanned and placed as under:-
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OMP (LCOMM.] NO. 603 ;2019
IN TR MATTER O)F: .
SHARAT SANCHAR NIGAM LTD. e PETITIONER
VERSLUS :
M S VINDHYA TELELINKS PV 2T " RESPONDENT

APPLICATION UNDER SECYTION 34F) Or ARBITRATION &
CONCILLIATION ACT, 1996 SEEXKING CONDONATION OF
DELAY I[N FILING THE ACCOMPANYING APPLICATION
SEEKING SETTING ASIDE THE ARMITHRATION AWARD DATED
13.6.2019 ON BNEMALF OF PETITIONER

MOST RESPECTFULLY SHOWETH!
1 That pettionear has fled the socompaoving npplication uncde:
portaon 34 of the Arbiuuuon & Concliation Act, ! YOG aceldng fe sl

amide e arbitration asard dated 13.06.2019 passed by the Td.

Arbiitrator,

2 That the copy af the phove wwiad was reccived in the office of
the petitioner on 13- 6-19 and the lmitasion for filing e

» . -
objectiun applcation was Upto 13-9-2v)9
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3. That the olgection applimtinn. Uis 39 of the Arbtration &
Conciliatian Act, 1996 could not be filed in this Hen'ble Court
within the pedod of  thiree months due to some un-aveiduble
administrative -l:)d.gchiCS which included detailed debhberalions on
the award, sccléing aopinion from the lcgal'depacmmnt and srcking
gpprovel of the comperent anthority for filing the application. The
final approval for filing the ohjection application way grued

on_i- o= 22]9. Thereafter the fle of the above case was forwarded

Lo the counscl for BSNL for drafting the application.

4. Thal the counsel for BSNIL drafred the objections aud sent the
same to the Corporate Offier of BENL on or about 20"" Sept 2019
Afrer poiap through the samc cerfain changes/ mendmems' were
proposed to be curried out in the said objccticns ff‘)r wiuchi the drafl
was rerurned Lo the counsel on or ahout 30 Sept20198. 'The. final
draft was sent hy the counsel (o the BSNL on 9% Sapt 20119 and the
application Ufs 34 of the Acr has been filed in this Hon’hl.c Conrr

on |o-1o-347 i.e, before the expiry of 30 days peciod.
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5. ‘That the delsy which have been caused in filing the
accompanying applicalion s acither intentional nor deliberate bul

have been cansed due to the hannfide reasons stated herem above.

6. That the pelilioner has a strong and prima fncie ¢ase i their
favour and the balance of convenience i alse I favour of the
petitioner.

7. That m casc the delay i filing the application U/s 34 of the
Arbitmmtion & Conciliation Act, 1996 is not allowed then the
petitioner will suffer irreparabile loss and injury which eannot be
compensiated.

PRAYER:

T view of tie submissions made hereinaboye it is most respectiully
praved that thfs Han'ble Court may kmdly b pleased to allow the
present applicadon snd condome the delay of Zé drys i liling
the accompsnying applicstion U/s 34 of the Arbilration &
Congciliation Act, 1996,
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4. The log information by the Registry indicates that the delay in filing
the petition is 29 days. The said calculation has been arrived at by deducting
a period of 3 months which is the statutory limitation period out of the 119
days which the petitioner took to file the petition.
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5. Section 34(3) of the Act provides a limitation period of three months
for filing the objection against the award, after a signed copy of the same is
received by the party. Proviso to Section 34 (3) of the Act provides an
extended period of 30 days within which objections can be filed and the
Court has the discretion to condone the delay within this period. This is,
however, with a rider that the objector would have to show a “sufficient
cause” which prevented the objector from filing the petition within the 3
months period as envisaged in Section 34(3) of the Act. A combined reading
of the substantive section and the proviso thereto, leaves no manner of doubt
that the total period available to an objector is 120 days and beyond the outer
limit of 120 days, the Court has no power to condone the delay of even one

day.

6. The Supreme Court in the case of Simplex Infrastructure Ltd. V.
Union of India (UOI), 2019 (2) SCC 455 has clearly held that the Court has
no power or discretion to condone the delay beyond the period of 120 days.

Relevant portion of the judgment reads as under:-

“18. A plain reading of sub-section (3) along with the proviso
to Section 34 of the 1996 Act, shows that the application for
setting aside the award on the grounds mentioned in sub-section
(2) of Section 34 could be made within three months and the
period can only be extended for a further period of thirty days
on showing sufficient cause and not thereafter. The use of the
words “but not thereafter” in the proviso makes it clear that the
extension cannot be beyond thirty days. Even if the benefit of
Section 14 of the Limitation Act is given to the respondent, there
will still be a delay of 131 days in filing the application. That is
beyond the strict timelines prescribed in sub-section (3) read
along with the proviso to Section 34 of the 1996 Act. The delay
of 131 days cannot be condoned. To do so, as the High Court
did, is to breach a clear statutory mandate.”
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7. Thus, it is no longer res integra that proviso to Section 34(3) of the
Act gives a discretion to the Court to condone the delay only if the petition is
filed within the extended 30 days and that too subject to a clear caveat that

the petitioner should be able to show ‘sufficient cause’.

8. The present application which has been filed seeking condonation of
delay clearly reveals that no effort has been made by the petitioner worth a
mention to set out any grounds which prevented the petitioner from
approaching this Court within the limitation period of 3 months. The
application is not clear as to when the petitioner gave the final approval for
filing the objections. It is further not clear as to when the draft was prepared
and sent to the office of the petitioner and when was the final draft given by
the counsel. Para 7 shows that the only ground given is that the petitioner
will suffer irreparable loss. Administrative delay has been mentioned in para

3, but what was the administrative difficulty is not clearly explained.

0. Be that as it may, the Apex Court in Simplex (supra) has held that
administrative delay would not be a valid ground to condone the delay
beyond the period prescribed under Section 34(3) of the Act. Relevant

portion of the judgement reads as under:-

“20... It is an admitted position that on 27 October 2014,
the arbitrator made an award in favour of the Appellant
and on 31 October 2014, the Union of India received a
copy of the award. One of the reasons stated by the
Respondent for delay in filing an application Under
Section 34 of the 1996 Act was that the departmental office
was located at Port Blair, Andaman and it was a time-
consuming process for obtaining permission from the
circle office at Chennai. Administrative difficulties would
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not be a valid reason to condone a delay above and
beyond the statutory prescribed period Under Section 34
of the 1996 Act.”

10.  Since the petitioner has not set out any ground in the application on
which the delay can be condoned, leave alone ‘sufficient cause’ as required
under proviso to Section 34(3) of the Act, the present application only

deserves to be dismissed.

11. The delay of 26 days is unexplained and cannot be condoned. The

limitation period under Section 34(3) of the Act is strict and inflexible.
12.  The application has no merit and is hereby dismissed.

O.M.P. (COMM) 503/2019 & 16877/2019 (delay in refiling)

13.  Since the application for condonation of delay has been dismissed, for
the reasons stated above, the present petition is dismissed along with the

pending application for delay in re-filing.

JYOTI SINGH, J
DECEMBER 02, 2019
rd /
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