
THE HONOURABLE Dr.JUSTICE B.SIVA SANKARA RAO 
 

Criminal Pet it ion Nos.24634 and 24655 of 2017  
 

COMMON ORDER :  

Crl.P.No.24634 of 2017 

1-a. The pet it ioners 1 to 6 viz: 1) M/ s Gagan Aero Space Limited (for 

short , ‘ the Company’ ), 2) Dr.Subba Rao Pavuluri,  Director of the Company 3) 

Mrs. Anantha lakshmi w/ o Dr.Subba Rao Pavuluri,  4) Anurup Pavuluri s/ o 

Dr.Subba Rao Pavuluri,  5) V.Shashi Kumar and 6) G.Mohan Rao-Pract icing 

Company Secretary, are the A.1 to A.6 in C.C.No.328 of 2017(old C.C.No.122 

of 2015) on the f ile of the Special Judge for Economic Offences at  Nampally, 

Hyderabad.  

Crl.P.No.24655 of 2017 

1-b. The pet it ioners 1 to 11 1) self-same company supra, 2) Dr.Subba 

Rao Pavuluri,  Director of the Company, 3) V.Shashi Kumar(the pet it ioners 2 

and 3 are also the accused in C.C.No.328 of 2017), 4) Chadalavada Nanda 

Kishore, 5) Hanumantha Rao Thagirisa, 6) Chaitanya Pavuluri,  7) Sudhir Babu 

Pavuluri,  8) Tummala Ramakrishna, 9) Venugopal Raj u Penmetcha, 10) 

Upadrasta Sat ish Kumar and 11) Vivek Surana are the A.1 to A.11 in 

C.C.No.327 of 2017(old C.C.No.121 of 2015). 

2. Impugning the revised cognizance orders, for the offences 

punishable u/ sec.447 and 448 of the Companies Act , 2013 (for short , ‘ the 

Act ’ ) and Sect ion 120-B IPC, against  the pet it ioners-accused respect ively 

supra, by allot t ing fresh C.C.No.328 of 2017 & C.C.No.327 of 2017, passed by 

the learned Special Judge for Economic Offences at  Nampally supra, dated 

dt .20.11.2017 in S.R.No.3326/ 1/ 2017 and S.R.No.3326/ 2/ 2017, based on the 

private complaints, dt .30.06.2017 and 03.08.2015 of Rachakonda Siva Kumar-

the 2nd respondent / self-same complainant , which is consequent  to the 

common orders, by remand for passing orders afresh, passed in 
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Crl.P.Nos.13470 of 2015 and 13469 of 2015, dated 20.04.2017, by another 

single j udge of this High Court  by set t ing aside the earlier order of that  Court  

taking cognizance for the offences supra and issue of summons to the 

respect ive pet it ioners/ accused persons by allot t ing C.C.No.122 of 2015 & 

C.C.No.121 of 2015, the present  two quash pet it ions are f iled. 

3. The revised cognizance orders of  t he learned Special  Judge 

supra dt .20.11.2017, in S.R.No.3326/1/2017 and S.R.No.3326/2/2017, 

which are subj ect  mat ter of present  quash pet it ions impugnment ,  speaks 

that  “ having sat isf ied wi t h t he al legat ions made in t he respect ive 

complaint s coupled wi t h t he document s refer red t o above, i t  pr ima facie 

const i t ut es t he of fences supra and direct ed t he of f ice t hereby t o regist er  

t he case and al lot  f resh Calendar  Case numbers” , since ear l ier  t he High 

Cour t  set  aside t he ear l ier  order  of  t hat  Cour t  t aking cognizance and 

issue of  summons t o respect ive pet i t ioners/accused persons covered by 

t he ear l ier  calendar  cases.   

4. Above orders passed pursuant  to the common orders of remand 

supra by this Court  earlier the operat ive port ion of which reads that : “ In t he 

resul t ,  t he pet it ions are disposed of  set t ing aside t he order dat ed 14.08.2015 

passed in C.C.No.121 of  2015 and C.C.No.122 of  2015 by t he Special  Judge 

for Economic Of fences– cum–VIII Addit ional  Met ropol it an Sessions Judge, 

Nampal ly, Hyderabad. The Special  Judge for  Economic Of fences–cum–VIII 

Addi t ional  Met ropol i t an Sessions Judge, Nampal ly, Hyderabad is di rect ed 

t o apply his/her  mind t o t he fact s of  t he case and record his/her  

sat isfact ion about  t he exist ence of  grounds t o proceed fur t her  keeping in 

mind var ious quest ions regarding vicar ious l iabi l i t y of  t he di rect ors et c., 

refer red in t he ear l ier  paragraphs and pass a reasoned order  af resh 

wi t hin one mont h f rom t he dat e of  receipt  of  a copy of  t his order .”     
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5. For more clarity the common orders of  remand supra by this Court  

earlier in Crl.P.Nos.13469 and 13470 of 2015 are reproduced hereunder:  

“ The al legat ions made and grounds urged in bot h t he pet it ions are almost  ident ical .  
Hence, t hey can be decided by passing a common order.  

CRIMINAL PETITION NO.13469 OF 2015  

 This criminal  pet it ion is f i led under Sect ion 482 of  Criminal  Procedure Code (for 
short  “ Cr.P.C.” ) t o quash t he proceedings in C.C.No.121 of  2015 on t he f i le of  Special 
Judge for Economic Of fences – cum – VIII Addit ional Met ropol it an Sessions Judge, 
Nampal ly, Hyderabad, regist ered for t he of fences punishable under Sect ions 447 and 
448 of  Companies Act , 2013 and under Sect ion 120-B of  Indian Penal Code (for short  
“ I.P.C.” ).  

CRIMINAL PETITION NO.13470 OF 2015  

 This criminal  pet it ion is f i led under Sect ion 482 of  Criminal  Procedure Code (for 
short  “ Cr.P.C.” ) t o quash t he proceedings in C.C.No.122 of  2015 on t he f i le of  Special 
Judge for Economic Of fences – cum – VIII Addit ional Met ropol it an Sessions Judge, 
Nampal ly, Hyderabad, regist ered for t he of fences punishable under Sect ions 447 and 
448 of  Companies Act , 2013 and under Sect ion 120-B of  Indian Penal Code (for short  
“ I.P.C.” ).  

CRIMINAL PETITION NO.13469 OF 2015  

 Respondent  No.2 – Rachakonda Siva Kumar is t he complainant  before t he Special 
Judge for Economic Of fences. He f i led private complaint  under Sect ion 200 of  Cr.P.C. 
al leging t hat  he is t he Direct or of  pet it ioner No.1’ s company since it s incorporat ion on 
16.10.2008 as “ Gagan Aerospace Pvt . Lt d” , lat er i t  was converted int o publ ic l imit ed 
company on 16.12.2011. The  

Complainant  is a shareholder of  accused No.1’ s company. Pet it ioner No.2 is direct or 
since it s incept ion. The respondent  No.2/ complainant  and his wife R.Rama Devi, his 
son Ravi Kumar and a company f loat ed by complainant  by name Zet atek Technologies 
Privat e Limit ed put  t oget her hold 24,20,000 shares. Pet it ioner No.2, his wife 
P.Anant ha Lakshmi and t he company f loated by pet it ioner No.2 by name M/ s Anant h 
Technologies Lt d., put  t oget her hold 24,20,000 shares. The t ot al  shares are 48,40,000. 
The complainant  and his group hold 50% of  shares and pet it ioner No.2 and his group 
hold 50% of  shares. The shares held by complainant  and pet it ioner No.2 groups are as 
fol lows:  

Tables of  shares... . . . . . .   

It  is t he specif ic cont ent ion of  t he respondent  No.2 t hat  himself ,  his wife R.Rama 
Devei, pet it ioner No.2 and his wife Mrs.Anant ha Lakshmi are t he directors of  t he 
company. Mrs.Anant ha Lakshmi, wife of  t he pet it ioner No.2, ceased t o be a Director 
by virt ue of  her ret irement  on 30.09.2014 and she was not  re-elect ed, as t he Annual 
General Meet ing for t he year ending 31.03.2014 was not  held on or before 30.09.2014. 
In t erms of  art icle 51 (b) of  Art icles of  Associat ion of  pet it ioner No.1- company, t he 
complainant  has issued not ice on 01.05.2015 t o t he directors proposing t o convene a 
meet ing of  board of  directors on 09.05.2015. As a counter blast  t o t he same, 
pet it ioner No.2 has also issued not ice dat ed 02.05.2015 proposing t o convene a 
meet ing on 09.05.2015. In t he said not ice, pet it ioner No.2 st ated t hat  t he meet ing has 
been requisit ioned by him as Chairman and t he not ice dat ed 01.05.2015 issued by t he 
complainant  is not  val id. Accordingly, meet ing was held on 09.05.2015 and pet it ioner 
No.2 came along wit h his wife Mrs.Anant ha Lakshmi, who was no longer a Direct or and 
also brought  one V.Sashi Kumar, who is not  a Direct or of  pet it ioner No.1- company, 
but  he is t he C.E.O. of  M/ s.Anant h Technologies Lt d., one of  t he shareholders of  
accused No.1 company. Mrs.Anant ha Lakshmi would not  have at t ended t he meet ing, as 
she ceased t o be a Direct or, but  she also part icipat ed in t he meet ing as one of  t he 
Directors, cont rary t o t he ret irement  dat ed 30.09.2014.    

In t he meet ing of  t he board of  directors, when t he elect ion of  Chairman of  meet ing 
was mooted by t he Complainant  as pet it ioner No.2 has been funct ioning cont inuously 
as Chairman for more t han six years, pet it ioner No.2 and his group resisted t he same. 
Hence, t he meet ing of  board of  direct ors could not  be commenced and t he 
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complainant  and his wife lef t  t he meet ing. There was no scope for conduct ing t he 
meet ing for want  of  quorum, as t he quorum for t he meet ing is t wo direct ors.   

The Secret ary of  t he Company/ pet it ioner No.11 uploaded Form DIR – 12 on behalf  
of  pet it ioner No.1 – company on 23.06.2015 describing pet it ioner Nos.3 t o 10 - accused 
Nos.3 t o 10 as addit ional directors of  pet it ioner No.1 company as if  t hey were 
at t ended as addit ional  directors in t he board meet ing held on 09.05.2015. As no 
meet ing was held, t he quest ion of  t heir appoint ment  as addit ional directors does not  
arise t hat  apart  Mrs.Anant ha Lakshmi ceased t o be a Director and pet it ioner No.2 
alone could not  have passed any such resolut ion appoint ing pet it ioner Nos.3 t o 10 as 
addit ional  directors.   

Pet it ioner Nos.3 t o 10 by virt ue of  t heir al leged appoint ment  as addit ional 
directors, f raudulent ly increased t he st rengt h of  board of  direct ors of  t he pet it ioner 
No.1 – company by f l ing DIR-12 on 23.06.2015 wit h an ant e dat e and t hat  t hey al l  
played f raud on respondent  No.2 t o defeat  t he legit imat e right s of  t he shareholders 
and direct ors represent ing t he group of  respondent  No.2 – complainant , t hus 
commit t ed f raud against  t he shareholders and other directors of  pet it ioner No.1 – 
company.   

CRIMINAL PETITION NO.13470 OF 2015  

 Respondent  No.2 – Rachakonda Siva Kumar is t he complainant  before t he Special 
Judge for Economic Of fences. He f i led private complaint  under Sect ion 200 of  Cr.P.C. 
al leging t hat  he is t he Direct or of  pet it ioner No.1’ s company since it s incorporat ion on 
16.10.2008 as “ Gagan Aerospace Pvt . Lt d” , lat er i t  was converted int o publ ic l imit ed 
company on 16.12.2011. The complainant  is a shareholder of  accused No.1’ s company. 
Pet it ioner No.2 is director since it s incept ion. The respondent  No.2/ complainant  and 
his wife R.Rama Devi, his son Ravi Kumar and a company f loat ed by complainant  by 
name Zet at ek Technologies Private Limit ed put  t oget her hold 24,20,000 shares. 
Pet it ioner No.2, his wife P.Anant ha Lakshmi and t he company f loat ed by pet it ioner 
No.2 by name M/ s Ananth Technologies Lt d., put  t ogether hold 24,20,000 shares. The 
t ot al  shares are 48,40,000. The complainant  and his group hold 50% of  shares and 
pet it ioner No.2 and his group hold 50% of  shares. The shares held by complainant  and 
pet it ioner No.2 groups are as fol lows:  

Table of  shares... . . .  

 It  is t he specif ic cont ent ion of  t he respondent  No.2 t hat  t he pet it ioner No.2 was 
having complet e cont rol  over t he premises of  registered of f ice of  accused No.1 
company and was not  conduct ing t he board meet ings and AGM regularly and 
fabricat ing fake and bogus documents, as if  t he board meet ings are held and brought  
int o existence purport ed minut es of  board resolut ions and submit t ed Form MGT – 14 t o 
t he Of f ice of  t he Regist rar of  Companies and t he same was uploaded on 01.12.2014 
which is a false and fabricat ed document  and by virt ue of  which t ransfer of  100 shares 
each were ef fect ed in favour of  A4 and A5 in gross violat ion of  law wit h a malaf ide 
int ent ion t o increase t he number of  members of  shareholders and t o usurp t he 
management  of  accused No.1 company by accused Nos.2, 3 and 6 in connivance of  
accused Nos.4 and 5. The aforesaid act  causes inj ury t o t he int erest  of  shareholders of  
t he complainant ’ s group which amount s t o an of fence under Sect ions 447 and 448 of  
Companies Act  and criminal  conspiracy t o commit  t he said of fences.    

It  is furt her al leged t hat  accused No.2 was al lowed t o act  as a Chairman of  accused 
No.1 – company by virt ue of  a board resolut ion held on 16.10.2008 and he was al lowed 
t o cont inue t i l l  ot herwise decided by t he board of  directors. The accused No.2 was 
exclusively deal ing wit h bankers, as he was also given single signat ure power t o 
operate bank account s. The accused No.2 fai led t o convene proper board meet ings as 
prescribed under t he law and moreover, indulged in fabricat ion of  various fake and 
fabricat ed documents and resolut ions as if  t hey were passed in t he board meet ings, 
t hough no such board meet ings were held.   

In cont ravent ion of  provisions of  Companies Act , accused No.6 uploaded Form MGT-
14 under t he digit al  signat ure of  accused No.2, as if  t he same was done under t he 
aut horit y of  resolut ion of  board of  direct ors of  accused No.1 Company as if  a board 
meet ing was held on 02.09.2014, t hough no such board meet ing was held. The said 
Form MGT-14 is not  only a false declarat ion which amount s t o an of fence under 
Sect ion 448 of  Companies Act , 2013 and t he same was brought  int o exist ence t hrough 
f raudulent  means and amount s t o f raud which is punishable under Sect ion 447 of  t he 
Companies Act , 2013.   
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The complainant  furt her al leged t hat  t he accused No.2 in order t o gain undue 
advantage and in violat ion of  Sect ion 56 of  Companies Act , 2013 regarding t ransfer of  
shares creat ed t wo addit ional shareholders i.e. accused Nos.4 and 5 showing t ransfer 
of  100 equit y shares t o each of  t hem f rom the shares held by accused No.2 and t he 
same was done by t he approval  of  t he Board at  i t s meet ing dated 02.09.2014, which in 
fact , was never convened and no not ices were issued for convening t he said board 
meet ing.   

It  is furt her al leged t hat  i t  came t o l ight  f rom publ ic records i.e. Form MGT – 14 
f i led wit h Regist rar of  Companies. Accused No.2 is holding a single share cert i f icat e 
for his ent ire holding of  4990 shares and t here are no share cert i f icat es of  100 shares 
each and t he minimum requirement  for ef fect ing t ransfer of  shares should be single 
share cert i f icat e of  accused No.2 should be spl it  int o 100 shares which has t o be 
approved in a duly convened board meet ing and t hereaf t er t he shares should be sent  
t o accused No.2 by accused No.1 company and t hereaf t er t he accused No.2 can t ransfer 
his shares of  100 each in favour of  accused Nos.4 and 5. But  no such procedure was 
fol lowed and t hey simply submit t ed MGT – 14 wit h false recit als and approved t he 
t ransfer of  shares and no such share cert i f icate accompanied by t ransfer deed was 
placed before board of  accused No.1 company which amounts t o creat ion of  fake and 
fabricat ed form and uploaded t he same. The aforesaid act s of  accused are in 
cont ravent ion of  Sect ion 56 of  Companies Act , 2013 and Rule 6 of  Companies (share 
capit al  and debent ures) Rules, 2014 relat ing t o issue of  a renewed/ dupl icat e share 
cert i f icate.   

The complainant  furt her al leged t hat  af t er coming t o know  about  t he same, he 
sent  a not ice on 09.02.2015 t o t he accused Nos.4 and 5, but  accused Nos.4 and 5 failed 
t o give any reply, hence t he said t ransfer is a sham t ransact ion. Furt her, t he 
complainant  got  issued a legal not ice dat ed 30.03.2015 t o accused Nos.2,4 and 5 and 
issued anot her not ice on 31.03.2015 t o accused No.6, who is Company Secret ary, who 
cert i f ied and uploaded t he above Form MGT – 14. The accused Nos.4 and 5 did not  give 
any reply, but  accused No.2 gave his reply on 02.04.2015 wit h al l  denials. Accused No.6 
also gave reply t hrough elect ronic mail  dated 10.04.2015. Complainant  sent  a 
rej oinder t hrough his counsel dated 13.04.2015 t o accused No.6 wit h copies t o accused 
Nos.2, 3, 4 and 5. Furt her, on 14.04.2015 t he Complainant  has also sent  a rej oinder t o 
accused No.2 wit h para-wise denials t hrough his st at ements cont ained in his reply 
dat ed 02.04.2015.    

Special  Judge for Economic Of fences – cum – VIII Addit ional Met ropol it an Sessions 
Judge, Nampal ly, Hyderabad recorded t he sworn st at ement  of  t he complainant  – 
respondent  No.2 and passed orders in bot h t he cases, t aking cognizance of  t he of fence 
in relat ion t o t he pet it ioners/ accused for t he of fences punishable under Sect ion 447 
and 448 of  Companies Act , 2013 and under Sect ion 120-B of  I.P.C. and issued summons.    

In t he present  pet it ions, t he pet it ioners raised ident ical  grounds. For convenience 
sake, I refer t he fol lowing grounds urged in t he pet it ion No.13469 of  2015:   

(1) Document s annexed t o t he complaint  and al legat ions made in t he private 
complaint  does not  disclose any of fence against  t he pet it ioners, but  t he Special  Court  
t ook cognizance of  t he of fences against  t he pet it ioners under various sect ions referred 
above by passing an order in C.C.No.121 of  2015, which is ext racted hereunder for 
bet t er appreciat ion:   

“ Sworn stat ement  of  Complainant  is recorded. Heard t he counsel for complainant , 
perused t he complaint  and material  papers on record. Taken of  f i le U/ sec. 447, 448 of  
Companies Act  2013 and 120-B IPC. Of f ice is directed t o register t he case as 
CC.NO.121/ 2015. Issue summons t o t he accused. Cal l  on 18/ 9/ 2015.”    

The order t aking cognizance of  t he of fence by t he Special  Judge for Economic 
Of fences, does not  disclose appl icat ion of  mind by t he Special  Judge and t aking 
cognizance is whol ly i l legal, unsustainable and cont rary t o t he law laid down in Pepsi 
Foods Limit ed v. Special  Judicial  Magist rate-1998(5) SCC 749, Maksud Saied v. St at e of  
Guj arat -2008(5)SCC668 and M.N.Oj ha v. Alok Kumar Srivastav-2009(9)SCC682. Thus, on 
t his ground alone t he proceedings in C.C. are l iable t o be quashed as t he order t aking 
cognizance of  t he of fence in relat ion t o t he pet it ioners is cont rary t o t he law and it  
shows non-appl icat ion of  mind by t he Special  Judge for Economic Of fences, Nampal ly,  
Hyderabad. 

 (2) The Special  Judge did not  consider t he al legat ions made in t he complaint  in 
proper perspect ive including t he factum of  issuing not ice for convening meet ing by t he 
respondent  No.2 dat ed 01.05.2015 t o al l  t he directors t o convene a meet ing on 
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09.05.2015, where Mrs.Anant ha  Lakshmi was shown as one of  t he Direct ors of  
pet it ioner No.1 company and Mrs.Anant ha Lakshmi acknowledged receipt  of  t he same 
in t he capacit y of  a Direct or. When she was cont inuing as a Director appoint ing 
pet it ioner Nos.3 t o 10 as addit ional  Directors in pursuance of  t he meet ing held on 
09.05.2015 is val id and it  does not  amount  t o f raud and it  would not  at t ract  t he 
of fence punishable under Sect ions 447 and 448 of  Companies Act , 2013.  

(3) Uploading DIR-12 on 23.06.2015 does not  at t ract  any of fence under Sect ion 448 
of  t he Companies Act  punishable under Sect ion 447 of  t he Companies Act . Sect ion 448 
of  Companies Act , 2013 deals wit h f i l ing of  any ret urn, report , cert i f icate, f inancial 
st at ement , prospect us, stat ement  or ot her document  required by, or for, t he purposes 
of  any of  t he provisions of  he Act  or t he rules made t hereunder, any person makes a 
st at ement , which is false in any mat erial  part iculars, knowing it  t o be false, or which 
omit s any mat erial  fact , knowing it  t o be mat erial ,  he shal l  be l iable under Sect ion 
447 of  Companies Act . But  here, no false stat ement  was uploaded and t hereby t he 
pet it ioners are not  l iable t o be proceeded in C.C.No.121 of  2015 as t here exist s no 
material  t o const it ute an of fence punishable under Sect ion 447 of  t he Companies Act , 
2013.  

(4) It  is specif ical ly cont ended t hat  unless and unt i l  a resolut ion is held t o be 
inval id by a competent  j udicial  forum, complaint  for t he of fence punishable under 
Sect ion 447 of  t he Companies Act , 2013 is not  maint ainable. In fact  pursuant  t o t he 
resolut ion of  board meet ing held on 09.05.2015 pet it ioner Nos.3 t o 10 were appointed 
as addit ional direct ors. Respondent  No.2 – complainant  f i led a Company Pet it ion 
before t he Company Law Board, later i t  was not  pressed, in such case unless t he 
resolut ion appoint ing pet it ioner Nos.3 t o 10 as addit ional directors is set  aside on t he 
ground t hat  i t  is a false resolut ion, t he pet it ioners cannot  be proceeded for t he 
of fence under Sect ion 447 of  Companies Act , 2013.   

(5) The complaint  is beref t  of  al legat ions t o at t ract  t he of fence punishable under 
Sect ion 447 of  t he Companies Act , 2013, however Special  Judge for Economic Of fences 
t ook cognizance wit hout  t here being any mat erial  or evidence.  

(6) The pet it ioner Nos.3 t o 10 were appointed as addit ional  directors on 
09.05.2015, t hey cannot  be arrayed as accused since t hey are not  part ies t o t he 
al leged f raud or mis-st at ement  or false stat ement  uploaded in t he web port al  of  
Regist rar of  Companies by f i l ing DIR – 12, but  t hey were arrayed as accused and t he 
Special  Judge for Economic Of fences, Nampal ly, Hyderabad t ook cognizance even 
against  t hose persons erroneously.  

(7) Pet it ioner No.11 is pract icing Company Secretary, who uploaded DIR – 12 in t he 
web portal  of  Regist rar of  Companies, he did it  only while discharging his dut ies  
prescribed under t he Companies Act  and rules f ramed t hereunder and t here is no t ruth 
in t he al legat ions made against  t he pet it ioner No.11 and he cannot  be proceeded for 
t he said of fence.   

(8) Respondent  No.2 – complainant  suppressed t he proceedings in O.S.No.633 of  
2015 on t he f i le of  VII Addit ional Dist rict  Judge, Ranga Reddy, L.B.Nagar, seeking 
perpet ual  inj unct ion against  t he pet it ioner Nos.2 t o 9 f rom int erfering wit h t he 
management  and conduct  of  business of  pet it ioner No.1 – company by represent ing as 
Addit ional  Directors and he also f i led I.A.No.1172 of  2015 seeking t emporary 
inj unct ion and t he same was dismissed by order and decreet al  order dated 19.08.2015 
and t he same is carried int o C.M.A.No.682 of  2015 t o t his Court  and t his Court  heard 
t he argument s of  bot h sides in t he above mat ter and reserved for j udgment . On the 
ground t hat  suppression of  t hose fact s, t he pet it ioners cannot  be proceeded in t he 
Criminal  Court  for t he al leged of fences punishable under Sect ions 447 and 448 of  t he 
Companies Act  and under Sect ion 120-B of  I.P.C.   

(9) Respondent  No.2 f i led Company Pet it ion No.72 of  2015 before t he Company Law 
Board, later he sought  t o wit hdraw t he same by f i l ing a memo dat ed 08.10.2015 wit h 
l ibert y t o apply. Based on such memo, t he Company Law Board by order dat ed 
15.10.2015 dismissed t he Company Pet it ion as wit hdrawn wit h l ibert y t o apply. 
Thereaf t er, t he respondent  No.2 – complainant  f i led caveat  pet it ions before t he 
Court s ent ered int o registered correspondence and also f i led C.C.No.122 of  2015.     

Basing on t he above grounds, t he pet it ioners cont ended t hat  t he present  complaint s 
are not  maint ainable and prayed t o quash t he proceedings in C.C.No.121 of  2015 and 
C.C.No.122 of  2015 on t he f i le of  Special  Judge for Economic Of fences – cum – VIII 
Addit ional Met ropol it an Sessions Judge, Nampal ly, Hyderabad. 
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During hearing, Sri S.Sat yanarayana Prasad, learned Senior Counsel for t he 
pet it ioners, while reit erat ing t he grounds urged in t he pet it ions, he mainly quest ioned 
t he very t aking cognizance by exercising power under Sect ion 200 of  Cr.P.C. and issue 
of  process under Sect ion 204 of  Cr.P.C. and placed rel iance on Anil  Kumar v. 
M.K.Aiyappa-(2013)10 SCC 705 and Sunil  Bhart i  Mit t al  v. Cent ral  Bureau of  
Invest igat ion in support  of  his content ions t hat  unless t he Court  records sat isfact ion t o 
issue summons under Sect ion 204 of  Cr.P.C. t he Court  cannot  issue summons or 
warrant  depending upon t he nat ure of  t he case. But  here, t he Special  Judge for 
Economic Of fences – cum – VIII Addit ional Met ropol it an Sessions Judge, Nampal ly,  
Hyderabad, did not  record his sat isfact ion as t o exist ence of  grounds t o proceed 
against  t hese pet it ioners as required under Sect ion 204 of  Cr.P.C. and commit t ed an 
error in ordering not ice. He also drawn t he at t ent ion of  t his Court  t o t he j udgment s 
rendered in “ Pepsi Foods Limit ed v. Special  Judicial  Magist rate”  and “ M.N.Ojha v. Alok 
Kumar Srivast av”  (referred supra).  

Based on t he principles laid down in t he above j udgments, learned Senior Counsel 
for t he Pet it ioners argued t hat  very issue of  summons t o t he pet it ioners for t heir 
appearance before t he Court  is vit iat ed by irregularit y and i l legal it y, on t his ground 
also t he pet it ions are l iable t o be al lowed quashing t he proceedings.  

Learned Senior Counsel appearing on behalf  of  t he pet it ioners furt her cont ended 
t hat  t he direct ors are not  at  al l  l iable for punishment  when t he company al legedly 
commit t ed an of fence and t hat  apart  t he pet it ioner Nos.3 t o 10 in Crl .P.No.13469 of  
2015, who were al legedly appointed as addit ional  directors are no way concerned wit h 
t he of fence and t hey were not  t he direct ors as on t he date of  passing such resolut ion 
since t hey came on record as addit ional direct ors only on t he day when Dr.Subba Rao 
Pavuluri, pet it ioner No.2 herein and his wife P.Anant ha Lakshmi passed a resolut ion 
and submit t ed t he same t o t he Regist rar of  Companies. Therefore, issue of  
summons/ not ice t o t he pet it ioners t o proceed against  t hem is an i l legal it y commit t ed 
by t he t r ial  Court .    

Wife of  pet it ioner No.2 Dr.P.Subba Rao t hough due for ret irement  by 30.09.2014 
she did not  ret ire as one of  t he direct ors of  t he company, for t he reason t hat  no 
Annual General  Meet ing was held t o ret ire her f rom company as a director. Therefore, 
she deemed t o have been cont inued as direct or by virt ue of  provisions of  Companies 
Act , 2013 and t hereby passing resolut ion in t he Annual General  Meet ing and submit t ing 
t he same t o Regist rar of  Companies in DIR-12 is not  an i l legal it y and it  would not  
amount  t o any of fence punishable under t he Companies Act . Therefore, t aking 
cognizance and issuing summons against  t hese pet it ioners  is grave i l legal it y 
commit t ed by t he t r ial  Court .    

The ot her ground urged before t his Court  is t hat  t he directors/ pet it ioner Nos.3 t o 
10, who were elect ed as addit ional  directors in t he Board meet ing held on 09.05.2015, 
cannot  be made l iable for punishment  in view of  t he set t led law in “ Sunil  Bhart i  Mit t al  
v. Cent ral  Bureau of  Invest igat ion”  (referred supra) and ot her j udgment  and prayed t o 
quash t he proceedings.   

Learned Senior Counsel for t he pet it ioners also rel ied on t he j udgments rendered in 
“ G.Sagar Suri v. St at e of  U.P.-(2000) 2 SCC 636, Ram Biraj i  Devi v. Umesh Kumar Singh-
(2006) 6 SCC 669, Suryalakshmi Cot t on Mil ls Limit ed v. Raj vir Indust ries Limit ed-(2008) 
13 SCC 678, Paramj eet  Bat ra v. St ate of  Ut t arakhand-(2013) 11 SCC 673, Rishipal Singh 
v. St at e of  Ut t ar Pradesh-(2014) 7 SCC 215, Rashmi Jain v. St at e of  Ut t ar Pradesh-
(2014) 13 SCC 553, Gold Quest  Int ernat ional Privat e Limit ed v. St at e of  Tamil  Nadu-
(2014) 15 SCC 235, Pooj a Ravinder Devidasani v. St at e of  Maharasht ra-(2014) 16 SCC 1, 
Raj ib Ranj an v. R.Vij aykumar-(2015) 1 SCC 513, M.Mahendar Kumar v. M.Mani-(2015) 
11 SCC 519, HMT Wat ches Lt d. v. M.A.Abida-(2015) 11 SCC 776, K.K.Kuda v. Chief  
Enforcement  Of f icer, Enforcement  Directorat e-(2015) 12 SCC 298, Sharad Kumar 
Sanghi v. Sangit a Rane-(2015) 12 SCC 781, M.Pit chaiah and ot hers v. K.S.Periyaswamy- 
ILR 2016 KAR 2437.  

Whereas Sri S.Ravi, learned Senior Counsel for t he respondents, would cont end t hat  
when Mrs.Anant ha Lakshmi was due for ret irement  by 30.09.2014, fai lure t o conduct  
Annual General Meet ing t o ret ire Mrs.Anant ha Lakshmi is not  a ground t o quash t he 
proceedings and her cont inuat ion as one of  t he direct ors of  t he company and passing 
resolut ion is not hing but  f raud played by t he pet it ioners on t he company so as t o 
defeat  t he right s of  t he respondent  No.2 herein and when she was due for ret irement , 
merely because no resolut ion was passed in Annual General Meet ing, she is not  
ent it led t o cont inue as a director of  t he company and in support  of  his content ions he 
rel ied on A.Anant halakshmi Ammal v. The Indian Trades and Invest ment s Lt d.----------”  
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and “ B.R.Kundra, Proprietor, Fi lm Exploit ers, Chandni Chowk, Delhi v. Mot ion Pict ures 
Associat ion, Film Colony, Chandni Chowk, Delhi”     

He furt her cont ended t hat  t here is no i l legal it y in t he order passed by t he t r ial 
Court  in issuing summons under Sect ion 204 of  Cr.P.C. and t hat  i t sel f  not  a ground t o 
quash t he ent ire proceedings.  

He furt her cont ended t hat  t he Company has inherent  power t o t ake al l  st eps t o 
ensure it s proper working and t hat , of  course, includes t he power t o appoint  directors. 
It  can delegat e t his power t o appoint  directors t o t he board of  direct ors and such 
delegat ion wil l  be binding upon it .  If  t here is no legal ly const it ut ed board which could 
funct ion or i f  t here is a board but  t hat  is unable or unwil l ing t o act , t hen t he 
aut horit y delegat ed t o t he board lapses and t he members can exercise t he right  
inherent  in t hem of  appoint ing direct ors.  

In t he present  case, t he pet it ioner No.2 and his wife P.Anant ha Lakshmi, one of  t he 
directors, passed resolut ion ignoring t he requisit ion given by t he respondent  No.2 
t ransferred shares in favour of  newly appoint ed directors t o defeat  t he right s of  
respondent  No.2, t hereby t he respondent  No.2 can exercise his r ight  in t he 
administ rat ion of  t he company as t he pet it ioner Nos.3 t o 10 are not  t he members of  
legal ly const it ut ed board and placed rel iance on “ B.N.Viswanat han and anot her v. 
Tif f in’ s Baryt  Asbestos and Paint s Limit ed by t heir Agents and Secret aries, The Indian 
Trades and Investment s Ltd. and Ot hers” .   

Learned Senior Counsel for t he respondents furt her contended t hat  when t he 
pet it ioners played f raud on t he company including t he Direct ors and Addit ional 
Directors, t hey are l iable for such of fence and t he Court  cannot  quash t he proceedings 
by exercising inherent  j urisdict ion under Sect ion 482 of  Cr.P.C. at  t his st age and 
placed rel iance on a j udgment  of  Apex Court  rendered in “ Ganga Dhar Kal it a v. The 
St at e of  Assam” .   

He furt her cont ended t hat  t he Company cannot  claim any immunit y f rom criminal  
prosecut ion on t he ground t hat  t hey are incapable of  possessing t he necessary mens 
rea for t he commission of  criminal of fences. In ot her words, t he criminal int ent  of  t he 
“ al t er ego”  of  t he company/ body corporat e i.e. t he person or group of  persons t hat  
guide t he business of  t he company, would be imput ed t o t he Corporat ion since t hey 
are t he persons, who are 22 AIR 1953 Mad 520 23 (2015) 9 SCC 647 managing t he af fairs 
of  t he Company and placed rel iance on “ Ir idium India Telecom Limit ed v. Motorola 
Incorporat ed and ot hers”   

On considering t he rival  submissions and perusing t he mat erial  available on record, 
t he point s t hat  arise for considerat ion are as fol lows:   

(1) Whet her Special  Judge for Economic Of fences – cum – VIII Addit ional 
Met ropol it an Sessions Judge, Nampal ly, Hyderabad, exercised his power in accordance 
wit h Sect ions 190, 200 and 204 of  Cr.P.C. while issuing summons to t he pet it ioners, i f  
not , whet her ent ire proceedings are vit iat ed and t hereby t he proceedings in 
C.C.No.121 of  2015 and C.C.No.122 of  2015 are l iable t o be quashed?  

(2) Whet her t he pet it ioner Nos.3 t o 10 in Criminal Pet it ion No.13469 of  2015, who 
are claiming t o be addit ional  direct ors, are l iable for any of  t he of fences as t hey were 
induct ed as addit ional  directors by passing a resolut ion dated 09.05.2015 and f i led DIR-
12 wit h Regist rar of  Companies on 23.06.2015, so also pet it ioner Nos.4 and 5 in 
Criminal Pet it ion No.13470 of  2015, if  not  t he proceedings against  t hem are l iable t o 
be quashed?  

(3) Whet her t he resolut ion passed by t he directors i.e. Dr.Subba Rao Pavuluri, 
pet it ioner No.2 and his wife Mrs.Anant ha Lakshmi would amount  t o defeat ing t he 
right s of  t he respondent  No.2 by f raudulent  act s, i f  so, are t he pet it ioners are l iable 
for t he of fences punishable under Sect ions 447 and 448 of  t he Companies Act  and 
under Sect ion 120-B of  I.P.C.?  

Point s 1 t o 3; 

The f irst  and foremost  cont ent ion raised in Ground (C) of  bot h t he pet it ion 
Nos.13469 of  2015 and 13470 of  2015 is t hat  t he order of  t aking cognizance is whol ly 
i l legal, unsust ainable and cont rary t o law laid down by t he Supreme Court  in “ Pepsi 
Foods Limit ed v. Special  Judicial  Magist rate”  (referred supra) and in “ M.N.Ojha v. Alok 
Kumar Srivast av”  (referred supra).   
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During hearing learned senior counsel appearing for t he pet it ioners contended t hat  
very t aking cognizance by issuing summons under Sect ion 204 of  Cr.P.C. is grave 
i l legal it y commit t ed by t he Special  Judge for Economic Of fences – cum – VIII Addit ional  
Met ropol it an Sessions Judge, Nampal ly, Hyderabad and t he order was passed 
mechanical ly wit hout  applying his mind and t hereby ent ire proceedings are l iable t o 
be quashed.  

The Special  Judge for Economic Of fences – cum – VIII Addit ional Met ropol it an 
Sessions Judge, Nampal ly, Hyderabad received complaint  and recorded t he st at ement  
of  defact o complainant / respondent  No.2 herein and t hereaf t er passed t he fol lowing 
order:  

“ Sworn stat ement  of  Complainant  is recorded. Heard t he counsel for complainant , 
perused t he complaint  and material  papers on record. Taken of  f i le U/ sec. 447, 448 of  
Companies Act  2013 and 120-B IPC. Of f ice is directed t o register t he case as 
CC.NO.121/ 2015. Issue summons t o t he accused. Cal l  on 18/ 9/ 2015.”    

Based on t he order ext ract ed above, Sri S.Sat yanarayana Prasad, learned Senior 
Counsel for t he pet it ioners would cont end t hat  t he order passed by t he t r ial  Court , 
which t ook cognizance of  t he of fences in relat ion t o t he pet it ioners must  disclose t hat  
t he Special  Judge for Economic Of fences has appl ied his mind and only af t er recording 
sat isfact ion as t o exist ence of  grounds t o proceed against  t he pet it ioners issued 
summons/ warrant , as t he case may be, under Sect ion 204 Cr.P.C. Thus, recording of  
sat isfact ion about  existence of  suf f icient  grounds t o proceed against  t he pet it ioners is 
sine qua non and in t he absence of  such recording t he ent ire proceedings t aking 
cognizance and issue of  process vit iat es. The order under chal lenge ext ract ed above is 
beref t  of  such requirement  and in such case very t aking of  cognizance is vit iat ed.   

Chapter XIV of  Cr.P.C. deals wit h condit ions requisit e for init iat ion of  proceedings. 
Sect ion 190 of  Cr.P.C. deals wit h t he power of  t he Magist rate t o t ake cognizance of  
t he of fence; subj ect  t o t he provisions cont ained under Chapt er XIV of  Cr.P.C. any 
Magist rate of  t he First  Class, and any Magist rate of  t he Second Class special ly 
empowered on his behalf  under sub-sect ion (2), may t ake cognizance of  any of fence 
upon receiving a complaint  of  fact s which const it ut e such of fence; upon a pol ice 
report  of  such fact s; upon informat ion received f rom any person ot her t han pol ice 
of f icer, or upon his own knowledge, t hat  such of fence has been commit ed. Here, t he 
Special  Judge for Economic Of fences – cum – VIII Addit ional Met ropol it an Sessions 
Judge, Nampal ly, Hyderabad is t he of f icer, who is compet ent  by virt ue of  his of f ice. 
Sect ion 190 of  Cr.P.C. is t he f irst  Sect ion of  t he Sect ions laying requisit es for init iat ion 
of  t he criminal  proceedings. Criminal proceedings, i f  init iat ed before t he Magist rate 
and t he Magist rat e may t ake cognizance of  t he of fences or of fences al leged only by 
applying his/ her mind t o t he fact s. Mere present at ion of  t he complaint  is not  
suf f icient  t o proceed against  t he accused as issuing summons wil l  have serious 
consequences. The word “ cognizance”  is not  def ined anywhere in t he Cr.P.C. But  t he 
meaning of  t aking cognizance is “ applying mind of  t he Presiding Of f icer t o t he fact s of  
t he case and arriving at  a conclusion t hat  t here is material  t o proceed against  t he 
accused” . Taking cognizance does not  involve any formal act ion or indeed act ion of  any 
kind, but  occurs as soon as t he Magist rate appl ies his mind t o t he suspect ed 
commission of  an of fence. Magist rate can be said t o have t aken cognizance of  any 
of fence when he appl ies his mind t o t he of fence for t he purpose of  proceeding in a 
part icular way as indicated in Chapt er XVI of  t he Code, proceeding under Sect ion 200 
and t hereaf t er sending it  for inquiry and report  under Sect ion 202 of  t he Code. Taking 
cognizance is a j udicial  act . By mere present at ion of  chal lan, t he Court  does not  t ake 
cognizance of  t he of fence. Where t he Magist rate appl ies his mind not  for t he purpose 
of  proceeding under t he subsequent  sect ions of  Chapt er XVI but  for t aking act ion of  
some ot her kind i.e. ordering invest igat ion under Sect ion 156 (3) or issuing a search 
warrant  for t he purpose of  invest igat ion, he cannot  be said t o have t aken cognizance 
of  t he of fence.   

The word “ cognizance”  wit h reference t o a Court  or Judge means t o “ t ake not ice of  
j udicial ly” . Cognizance occurs as soon as Magist rat e as such appl ies his mind t o t he 
suspected commission of  an of fence and t he cognizance ends when t he Magist rate 
ceases t o have seisin of  t he case.  

Thus, t he pre-requisit e for t aking cognizance is appl icat ion of  mind by t he 
Magist rate j udicial ly. It  is a j udicial  order. But  here t he Magist rat e passed t he order, 
ext racted above, only based on t he argument s advanced by t he counsel and perusing 
t he mat erial papers available on record, issued summons, wit hout  recording his/ her 
sat isfact ion as t o t he existence of  suf f icient  grounds t o proceed against  t he accused.   
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What  t he mat erial  papers cont ain and whet her t here are grounds t o proceed 
against  t he pet it ioners for t he of fences punishable under Sect ions 447 and 448 of  
Companies Act  and under Sect ion 120-B of  I.P.C. was not  recorded by t he t r ial  Court .    

There is no ment ion in t he impugned order t hat  t he al legat ions made in t he 
complaint  prima facie const it ut e t he of fences punishable under Sect ions 447 and 448 
of  Companies Act ,2013 and Sect ion 120-B of  I.P.C which requires a t horough 
invest igat ion and report .  Mere using of  words " Heard t he counsel for complainant , 
perused t he complaint  and mat erial  papers on record.”  does not  denote or connote 
appl icat ion of  mind. Appl icat ion of  mind is somet hing more t han t he perusal of  t he 
record.    

Af t er t aking cognizance under Sect ion 190 of  Cr.P.C. t he procedure t o be fol lowed 
by t he Court  is t o issue summons/ process under Sect ion 204 of  Cr.P.C.    

According t o Sect ion 204 of  Cr.P.C., i f  in t he opinion of  a Magist rate t aking 
cognizance of  an of fence t here is suf f icient  ground for proceeding, and t he case 
appears t o be-(a) a summons-case, he shal l  issue his summons for t he at t endance of  
t he accused, or  (b) a warrant -case, he may issue a warrant , or, i f  he t hinks f i t ,  a 
summons, for causing t he accused t o be brought  or t o appear at  a cert ain t ime before 
such Magist rat e or (i f  he has no j urisdict ion himself ) some other Magist rat e having 
j urisdict ion.    

The process of  securing t he presence of  t he accused is ment ioned in Sect ion 204 of  
Cr.P.C. and where t he evidence on record makes a prima facie case against  t he 
accused, t he Magist rat e issues summons t o secure t he at t endance of  t he accused. In 
det ermining whet her t he accused should be summoned or not  t he Magist rat e should 
simply see if  t here is prima facie evidence in support  of  t he complaint  al legat ions and 
not  whet her t here is suf f icient  ground for convict ion. Where a prima facie case is 
made out  against  t he accused t he Magist rate has no opt ion but  t o summon the accused 
and t he Magist rat e cannot  refuse t o summon t he accused on t he ground t hat  it  is l ikely 
t o resul t  in acquit t al  of  t he accused. When summoning t he accused t he Magist rate 
should specify t he sect ion of  t he Act  under which t he accused is being summoned.   

 What  is suf f icient  ground t o proceed varies f rom case t o case. When t he Magist rat e 
decided t o issue process against  t he accused, t he Magist rate must  apply his j udicial 
mind t o t he material  before him and ascertain not  only t hat  t here is suf f icient  ground 
for proceeding furt her in t he complaint  but  also t he nature of  t he of fence for which 
t he accused need be summoned. The Magist rate does not  enj oy an unrest rict ed power 
t o summon a person at  his whim, fancy or caprice simply because indicates t hat  t here 
is no prima facie case against  some of  t he accused persons and t he Magist rate wit hout  
applying his j udicial  mind summon al l  t he accused persons, t he order summoning al l  
t he accused persons is l iable t o be set  aside  as held in “ Nirod Chandra v. Dij abara”     

 The issuance of  t he process is not  a mechanical mat ter, t he Magist rate must  
bestow upon t he case before him his del iberat e and t hought ful  considerat ion whet her 
i t  discloses suf f icient  ground for proceeding as held in “ Swami Mick Monassan v. 
Papat lal26” . The expression “ t here is suf f icient  ground for proceeding”  appearing in 
Sect ion 204 must  be dist inguished f rom expressions l ike “ t here is ground for presuming 
t hat  t he accused has commit t ed an of fence”  used in Sect ions 240, 246 and 228 of  t he 
Code. While t he stage at  which t he Magist rate decides t o summon an accused is, no 
doubt  an important  stage in t he proceedings, and must  be preceded by an appl icat ion 
of  j udicial  mind t o mat erial  before t he Court  t o det ermine if  “ t here is ground for 
proceeding” , t he stage nevert heless, does not  cal l  for any indept h examinat ion of  
ot her material  or possible defence of  an accused. Thus, before issuing summons by 
exercising power under Sect ion 204 of  Cr.P.C. t he Magist rate has t o apply his mind t o 
t he fact s of  t he case and unless t he Magist rate concludes t hat  t here are suf f icient  
grounds t o proceed, issuance of  summons it sel f  is an i l legal it y.   

 When an ident ical  quest ion came up before t he Supreme Court  in “ Pepsi Foods 
Limit ed v. Special  Judicial  Magist rate” , t he Supreme Court  held t hat  “ Summoning of  
an accused in a criminal  cases is a serious mat ter. Criminal  law cannot  be set  into 
mot ion as a mat ter of  course. It  is not  t hat  t he complainant  has t o bring only t wo 
wit nesses t o support  his al legat ions in t he complaint  t o have t he criminal  law set  int o 
mot ion. The order of  t he magist rat e summoning t he accused must  ref lect  t hat  he has 
appl ied his mind t o t he fact s of  t he case and t he law appl icable t heret o. He has t o 
examine t he nat ure of  al legat ions made in t he complaint  and t he evidence bot h oral  
and document ary in support  t hereof  and would t hat  be suf f icient  for t he complainant  
t o succeed in bringing charge home to t he accused. It  is not  t hat  t he Magist rat e is a 
si lent  spect at or at  t he t ime of  recording of  prel iminary evidence before summoning of  
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t he accused. Magist rate has t o careful ly scrut inise t he evidence brought  on record and 
may even himself  put  quest ions t o t he complainant  and his wit nesses t o el icit  answers 
t o f ind out  t he t ruthfulness of  t he al legat ions or ot herwise and t hen examine if  any 
of fence is prima facie commit t ed by al l  or any of  t he accused.”   

 In “ M.N.Oj ha v. Alok Kumar Srivast av”  t he Apex Court  held t hat  “ i t  is wel l  set t led 
and needs no restat ement  t hat  t he saving of  inherent  power of  t he High Court  in 
criminal  mat t ers is int ended t o achieve a salut ary publ ic purpose "which is t hat  a court  
proceeding ought  not  t o be permit t ed t o degenerat e int o a weapon of  harassment  or 
persecut ion. If  such power is not  conceded, i t  may even lead t o inj ust ice". [Vide: St at e 
of  Karnat aka v. L. Muniswamy : (1977) 2 SCC 699)]”   

In a recent  j udgment  “ HDFC Securit ies Lt d. v. Stat e of  Maharasht ra27”  t he Apex 
Court  relying on “ Maksud Saiyed v. St at e of  Guj arat 28”  observed t hat  Where a 
j urisdict ion is exercised on a complaint  pet it ion f i led in t erms of  Sect ion 156 (3) or 
Sect ion 200 of  Cr.P.C., t he Magist rate is required t o apply his mind. Indian Penal Code 
does not  cont ain any provision for at t aching vicarious l iabil i t y on t he part  of  t he 
Managing Direct or or t he Directors of  t he Company when the accused is t he Company. 
The Magist rat e fai led t o pose unt o himself  t he correct  quest ion viz. as t o whet her t he 
complaint  pet it ion, even if  given face value and t aken t o be correct  in i t s ent iret y, 
would lead t o t he conclusion t hat  t he respondent s t herein were personal ly l iable for 
any of fence.     

The Apex Court  also referred t o a j udgment  rendered in “ Thermax Limit ed and 
Ot hers v. K.M.Johny and ot hers”  and “ Sunil  Bhart i  Mit t al  v. Cent ral  Bureau of  
Invest igat ion”  (referred supra). In t hose t wo j udgments, t he Apex Court  discussed 
about  vicarious l iabil i t y of  Directors of  a company. However, a similar quest ion is also 
required t o be decided in t he present  pet it ion as t he pet it ioner Nos.3 t o 10 are t he 
addit ional directors, who were appoint ed in t he Board Meet ing held on 09.05.2015, 
which was submit t ed t o t he Regist rar of  Companies in DIR -12 on 23.06.2015. But  t he 
Special  Judge for Economic Of fences – cum – VIII Addit ional Met ropol it an Sessions 
Judge, Nampal ly, Hyderabad, did not  consider t his aspect  in proper perspect ive and 
mechanical ly t ook cognizance of  t he of fences against  t he pet it ioners in bot h t he 
pet it ions and ordered summons t o t hem, simply directed t o register t he case for 
dif ferent  of fences against  t he pet it ioners, issued process even wit hout  f inding prima 
facie case against  t he pet it ioners for various of fences. Therefore, passing such order 
wit hout  applying his/ her mind and t aking cognizance of  t he of fences against  t he 
pet it ioners, issuing summons exercising power under Sect ion 204 of  Cr.P.C. is an 
i l legal it y, in such case t he Court  can exercise it s inherent  j urisdict ion under Sect ion 
482 of  Cr.P.C. in view of  t he principle laid down in “ M.N.Oj ha v. Alok Kumar 
Srivast av”  (referred supra) and “ St ate of  Haryana v. Ch.Bhaj an Lal”    

In t he earl ier j udgment  rendered in “ Ramdev Food Product s Privat e Limit ed v St at e 
of  Guj arat31” , t he Apex Court  discussed about  t he powers of  t he Court  under Sect ion 
156(3) of  Cr.P.C. and held as fol lows:  

“ Thus, we answer t he f irst  quest ion by holding t hat  t he direct ion under Sect ion 
156(3) is t o be issued, only af t er appl icat ion of  mind by t he Magist rat e. When the 
Magist rate does not  t ake cognizance and does not  f ind it  necessary t o post pone 
inst ance of  process and f inds a case made out  t o proceed fort hwit h, direct ion under 
t he said provision is issued. In ot her words, where on account  of  credibil i t y of  
informat ion available, or weighing t he int erest  of  j ust ice it  is considered appropriat e 
t o st raightaway direct  invest igat ion, such a direct ion is issued. Cases where Magist rate 
t akes cognizance and postpones issuance of  process are cases where t he Magist rat e has 
yet  t o determine "existence of  suf f icient  ground t o proceed".   

Thus, t he order whatever passed by t he Magist rat e while t aking cognizance and 
issue of  summons exercising power under Sect ion 204 of  Cr.P.C. must  disclose t hat  
he/ she has appl ied his/ her mind t o t he fact s of  t he case and found t hat  t here are 
suf f icient  grounds t o proceed against  t he pet it ioners. But  t he order in quest ion is 
beref t  of  any such conclusion or sat isfact ion  recorded by t he Court , in such case t he 
order t aking cognizance against  t he pet it ioners and issuing process under Sect ion 204 
of  Cr.P.C. is an error apparent  on t he face of  t he record.   

In Crl .P.No.13470 of  2015 t he complainant  specif ical ly al leged t hat  t he accused 
No.2 in order t o gain undue advant age and in violat ion of  Sect ion 56 of  Companies Act , 
2013 regarding t ransfer of  shares creat ed t wo addit ional shareholders i.e. accused 
Nos.4 and 5 showing t ransfer of  100 equit y shares t o each of  t hem f rom t he shares 
held by accused No.2 and t he same was done by t he approval  of  t he Board at  i t s 
meet ing dat ed 02.09.2014, which in fact , was never convened and no not ices were 
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issued for convening t he said board meet ing and f i led Form MGT – 14 wit h Regist rar of  
Companies.   

In t he present  pet it ions, t he pet it ioners raised several  cont ent ions, more 
part icularly about  t he cause of  act ion for f i l ing complaint  for t he of fences punishable 
under Sect ions 447 and 448 of  Companies Act . The pet it ioner Nos.3 t o 10 in 
Crl .P.No.13469 of  2015 j oined as addit ional directors in pursuance of  t he resolut ion 
dat ed 09.05.2015 and DIR – 12 was submit t ed t o t he Regist rar of  Companies on 
23.06.2015, but  t he Special  Judge for Economic Of fences – cum – VIII Addit ional 
Met ropol it an Sessions Judge, Nampal ly, Hyderabad, did not  apply his mind t o any of  
t hese legal  issues and t he quest ion of  raising such cont ent ion before t he Special  Court  
for t r ial  of  Economic Of fences by t he pet it ioners does not  arise in normal course of  
events as it  is pre-cognizance stage. But   st i l l  i t  is t he dut y of  t he Special  Judge for 
Economic Of fences – cum – VIII Addit ional Met ropol it an Sessions Judge, Nampal ly,  
Hyderabad, t o apply his/ her mind and sat isfy himself / hersel f   whet her t he Court  can 
proceed furt her against  al l  or any one of  t he accused based on t he set t led principles of  
vicarious l iabil i t y and t ake cognizance, issue process by exercising power under Sect ion 
204 of  Cr.P.C., But  t he Special  Judge for Economic Of fences – cum – VIII Addit ional 
Met ropol it an Sessions Judge, Nampal ly, Hyderabad, did not  apply his/ her mind t o t he 
various aspect s referred above, mechanical ly t ook cognizance of  t he of fences based on 
t he stat ement  of  t he complainant , arguments of  t he counsel for t he complainant  and 
documents produced before t he Court  i .e. wit hout  recording any sat isfact ion as t o t he 
existence of  grounds t o proceed furt her, which is sine qua non under Sect ion  204 (1) 
of  Cr.P.C. but  issued summons or warrant , as t he case may be, against  t he accused. 
Therefore, t he order t aking cognizance of  t he of fences and issue of  summons under 
Sect ion 204 of  Cr.P.C. is erroneous, on t his ground t he order passed by t he Special 
Judge for Economic Of fences – cum – VIII Addit ional Met ropol it an Sessions Judge, 
Nampal ly, Hyderabad in C.C.No.121 of  2015 and in C.C.No.122 of  2015 are l iable t o be 
set  aside. However, t he learned Special  Judge for Economic Of fences – cum – VIII 
Addit ional Met ropol it an Sessions Judge, Nampal ly, Hyderabad is directed t o fol low t he 
prescribed procedure for t aking cognizance and issue of  process under Sect ion 204 of  
Cr.P.C. considering t he quest ions ment ioned in t he earl ier paragraphs and proceed 
furt her, i f  t he Court  f inds t hat  t here are suf f icient  grounds t o proceed against  t he 
pet it ioners herein for al l  or any of  t he of fences al legedly commit t ed by t hem.   

 In t he resul t ,  t he pet it ions are disposed of  set t ing aside t he order dat ed 
14.08.2015 passed in C.C.No.121 of  2015 and C.C.No.122 of  2015 by t he Special  Judge 
for Economic Of fences – cum – VIII Addit ional Met ropol it an Sessions Judge, Nampal ly,  
Hyderabad. The Special  Judge for Economic Of fences – cum – VIII Addit ional 
Met ropol it an Sessions Judge, Nampal ly, Hyderabad is direct ed t o apply his/ her mind t o 
t he fact s of  t he case and record his/ her sat isfact ion about  t he exist ence of  grounds t o 
proceed furt her keeping in mind various quest ions regarding vicarious l iabil i t y of  t he 
directors et c.,  referred in t he earl ier paragraphs and pass a reasoned order af resh 
wit hin one mont h f rom t he dat e of  receipt  of  a copy of  t his order.    

Consequent ly, miscel laneous appl icat ions pending if  any, shal l  also st and closed.”   

 

6. The content ions in the grounds of the two quash pet it ions almost  

common in impugning the revised cognizance orders respect ively, by referring 

to some of the above facts are that : 

6(i).  The learned t rial Judge took cognizance on 20.11.2017 without  

f il ing of any fresh material and further examinat ion of the complainant  and 

by not  considering the intervent ion of the pet it ioners to appraise the learned 

Special Judge about  the cont roversy involved and not  even considering 

quest ion of vicarious liabilit y of the Directors and other various quest ions 

raised by the pet it ioners which were the following:-  



  

13 

(a) The documents annexed to the complaint  and the allegat ions made in the 
complaint  do not  disclose commission of any offence by any of the Pet it ioners.  

(b) The averments in the complaint  relat ing to the meet ing Not ice dated 
02/ 05/ 2015, the Meet ing of the Directors held on 09/ 05/ 2015 and the 
cont inuance of third Pet it ioner as Director and the appointment  of addit ional 
Directors in that  meet ing are valid and the same will not  at t ract  any offence 
punishable under Sec.447 and 448 of the Companies Act .  

(c) Up-loading of MGT No.14 on 10/ 12/ 2014 and D.I.R.No.12 on 23.06.2015 do 
not  at t ract  any offence under Sec.448 of the Companies Act .  

(d) There is no false statement  that  was up-loaded and therefore the 
Pet it ioners cannot  be proceeded with for any prosecut ion as according to them 
they can up-load the Minutes of the meet ing that  was held on 9th May, 2015. 

(e) Unless and unt il the Resolut ions held to be invalid or vit iated by fraud by 
competent  j udicial Fora the complaint  f iled to punish the accused for the 
offence under Sec.447 of the Companies Act  is not  maintainable.  

(f) The addit ional Directors who were appointed in the Meet ing held on 9th 
May, 2015 could not  have been arrayed as Accused as they cannot  be held to 
be guilt y of the alleged offence under Secs.447 and 448 of the Companies Act  
as there is no vicarious liabilit y on them.  

(g) There is no j ust if icat ion for f il ing the Complaint  even as against  the 
Company Secretary who had discharged his dut ies ent rusted to him and who 
was obligated to discharge his dut ies under the Companies Act  and the Rules 
made there under.  

(h) The complainant  had suppressed the proceedings in O.S.No.636 of  2015 on 
the f ile of VII Addl. Dist rict  Judge, RR Dist rict ,  L.B.Nagar and about  the order 
of dismissal dated 19.08.2015 of  I.A.No.1172 of 2015 seeking temporary 
Inj unct ion which was also confirmed by this Hon'ble Court  in C.M.A.No.682 of 
2015.  

(i) The Complainant / Respondent  had suppressed about  f il ing of the Company 
Pet it ion No.72 of 2015 before the Company Law Board and about  withdrawing 
the same by order dated 15.08.2015.  

6(ii).  3rd Pet it ioner-Mrs. Anantha Lakshmi cont inued as Director of the 

company in accordance with the provisions of the Companies Act  and as per 

the Art icles of Associat ion of the Company, for there was no any Annual 

General Meet ing (for short , ‘ AGM’ ) held to ret ire her as Director of the 

Company and thus there is no il legality in the meet ing held on 09.05.2015 and 

no offence is made out , that  the learned t rial Judge did not  even consider 

any of the averments in the complaints as well as the provisions of the 

Companies Act  to substant iate as to how any offence is made out , that  the 

complaint  it self  is malaf ide and is liable to be dismissed on the ground of 

suppression of material facts and on the ground that  the dispute involved is 
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of civil nature, that  it  is obligatory on the part  of the t rial Judge to consider 

all those aspects and then to decide as to whether there is any prima facie 

case to proceed against  any of the pet it ioners either individually or j oint ly for 

any offence alleged against  them. 

6(iii).  The dispute relat ing to t ransfer of shares is essent ially of civil 

nature which is to be adj udicated by the competent  authorit ies in accordance 

provisions contained in the Companies Act  and the Rules made there under 

and not  open to the Special Judge to consider and adj udicate on the legality 

of t ransfer of shares. Sect ion 14 of the Act , deals with inspect ion, enquiry 

and invest igat ion into affairs of any company. Under Sect ion 206(4) of the 

Act , the Regist rar of Companies has power to conduct  enquiry into allegat ions 

of fraud. Under Sect ion 210 of the Act , the Cent ral government  can order for 

invest igat ion. Under Sect ion 211 of the Act , Serious Fraud Invest igat ion Off ice 

was established which will look into the allegat ions of fraud in the affairs of  

the company. Sect ion 213 of the Act ,  contemplates invest igat ion into 

cont inuous affairs in other cases. If  after invest igat ion proved that  the 

business of the company is being conducted with intent  to defraud the 

creditors/ Members or any other persons, then every off ice of the company 

can be prosecuted in the manner, as provided under Sect ion 447 of the Act  

and de hoarse this invest igat ion, it  is not  open to the complainant  to assume 

that  the affairs of the A.1-company are being conducted fraudulent ly or that  

there is any act  of false statement  made in the Minutes f iled by the A.6. The 

complainant  on 04.08.2015 made a complaint  to the Regist rar of Companies 

which relates to Share Transfer inst rument , appointment  of  Addit ional 

Directors among other affairs and allegat ions are the very same that  of the 

complaint  given before the learned Special Judge and the complainant  also 

failed to ment ion the same in his sworn statement  recorded subsequent  to 

04.08.2015.  
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 6(iv). Further coming to C.C.No.327 of 2017,  sole content ion of the 

complainant , on the validity of the meet ing held on 09.05.2015, is that  one of 

the Directors Smt . P.Anantha Lakshmi, ceased to be a Director by operat ion 

of law. The Content ion was that  as per t he 6t h Annual Report  for 2013-14 of  

t he Company, i t  was proposed t o re-appoint  Smt . P.Anant ha Lakshmi, as a 

Direct or, as she was t o ret ire by t he t ime of  t he AGM for 2013-14, but  AGM 

proposed t o be held on 02.09.2014 was not  held and t herefore, she ceased t o 

be a Direct or aut omat ical ly.  In this regard, there is no provision either in the 

Act  or in the Art icles of Associat ion of the Company, for such automat ic 

cessat ion. Under Art icle 50 (d) and (e), if  the ret iring Directors vacancy is not  

f il led up, the ret iring Director shall be deemed to have been re-appointed. 

Sect ion 152 (7) (b) (iv) deals with re-appointment  of ret iring Director and 

state that  a ret iring Director will get  automat ically re-elected if  the meet ing 

is not  held. Under Art icle 50 of the Art icles of Associat ion of the Company, 

ret irement  of a Director will be at  the AGM because the re-appointment  to 

the vacancy, arising of such ret irement , has to be f il led up. If  the AGM itself  

is not  held, there is no provision that  the Director due for ret irement  at  the 

AGM will automat ically vacate the off ice of his directorship. If  such 

interpretat ion is allowed serious complicat ions could arise, in the 

management  of the companies, if  AGM is not  held, could not  be held, or is 

delayed. It  is submit ted that  when Sect ion 167 of the Act , deals with the 

circumstances under which Director vacates the off ice, it  is not  open to 

complainant  to contend that  Smt . Anantha Lakshmi ceased to a Director 

dehors this provision.  

6(v). The other content ion is that  the learned t rial Judge erred 

materially in not  not icing that  Sect ion 447 would only apply if  there is no 

prior adj udicat ion j udicially that  the accused guilty of "fraud" and therefore, 

to proceed against  any of the accused under Sect ion 447 of the Act , then it  is 



  

16 

not  open to the Special Judge to adj udicate as to whether the pet it ioners are 

guilty of  f raud and then take upon the present  complaint  for the alleged 

offence under Sect ion 447/ 448 of the Act .  The Pet it ioners submit  that  a bare 

reading of the complaint  and the documents annexed thereto as well as the 

sworn statement  do not  disclose commission of any offence by any of them. 

The impugned Cognizance orders are il legal, unsustainable and cont rary to 

set t led legal principles.  Even as per the complaint  made about  uploading of 

MGT 14 is as per the meet ing held and the same is not  alleged by any of 

pet it ioners that  there is any false statement . Therefore without  any 

adj udicat ion of the validity of said meet ing by competent  Fora, it  cannot  be 

alleged that  pet it ioners are guilt y of any offence Under Sect ion 448 of the 

Act . It  is further contended that  the special Judge failed to not ice that  as A.1 

is a company, how it  can be alleged to have commit ted any offence. The t rial 

Judge failed to not ice that  even according to the complaint , the A.2-Dr. 

Subba Rao Pavuluri,  was appointed as Chairman of the A.1-Company in the 

meet ing held on 16.10.2008 and he cont inued as Chairman of the Company 

t il l date. Pursuant  to the not ice dated 01.05.2015 in the meet ing held on 

09.05.2015, he at tended and presided over the meet ing. Even as per the 

Complaint , the Complainant  and his wife left  the meet ing. When the said 

meet ing was thus held, the proceedings took place and Addit ional Directors 

were appointed; the Complainant  cannot  say that  any of the pet it ioners are 

guilty of any offence.  

6(vi).  The complainant  f iled O.S.No.636 2015 on 29.06.2015 on the f ile 

of VII Addl. Dist rict  Judge, Ranga Reddy Dist rict ,  at  L.B.Nagar for an 

Inj unct ion against  the Pet it ioners 2 to 9 herein from interfering with the 

management  and conduct  of 1st Pet it ioner Company which was suppressed by 

the complainant . The complainant  also f iled I.A.No.1172 of 201S for a 

temporary inj unct ion pending the suit  with the same allegat ions as in the suit  

and in the complaint  and said pet it ion was dismissed by order dated 
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19.08.2015 categorically holding that  the dispute with regard to appointment  

of Addit ional Directors and classif icat ion of them has to be dealt  by the 

Company Law Board and the civil courts have no j urisdict ion which was 

confirmed by the High Court  in C.M.A.No.680 of 2015.  

6(vii).  By the t ime the learned Special Judge passed the impugned 

Order, all these facts are glaring and are evident  and are referred to by this 

Court  in said Criminal Pet it ion and in spite of it ,  the t rial Court  ignoring all 

these aspects, not  quest ioned the Complainant  as to how the Complaint  is 

maintainable.  

6(viii).  The allegat ions made in the Company Pet it ion No.72 of 2015 

before the Company Law Board, Chennai, and in the present  Complaints are 

ident ical and the complainant  suppressed in the Company Pet it ion about  

f il ing of these complaints and also about  suit  O.S.No.632 of 2015. Ult imately 

said Company Pet it ion was withdrawn by f il ing a Memo, dated 08.10.2015 and 

the same was dismissed as withdrawn on 15.10.2015 with a liberty to apply 

which itself  shows the complaint  is of  civil nature and his remedy is to 

approach a competent  Forum under the Companies Act .  

6(ix). The Complainant  f iled Caveat  Pet it ions in which he addressed 

the 3rd pet it ioner as Director of the A.1-Company. Further it  is submit ted that  

with the self-same allegat ions in the complaints vide SRN Nos.60448495 and 

60447760, dt .04.08.2015 were made to the Regist rar of Companies, 

Hyderabad by the complainant  which posit ively show that  the dispute is of  

civil nature.  

6(x).  The t rial Judge failed to see that  one of the accused persons 

arrayed before him is a pract icing Company Secretary but  he is not  the 

Company Secretary of A.1-company but  as a pract icing Company Secretary, 

he j ust  discharged his professional obligat ion by uploading the relevant  form 
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to the off ice of the Regist rar of Companies, for which he could not  have 

commit ted any offence as alleged.  

6(xi).   From the above content ions sought  for quashing the revised 

cognizance orders impugned supra of the learned t rial j udge. 

 7. Coming to the averments in the respect ive complaints 

7(1). In C.C.No.328 of 2017 in nutshell are that : 

7(1).(i).  The Complainant  is a Director in the Board of the A.1-

Company since its incept ion on 16.10.2008, originally incorporated in the 

name and style of "Gagan Aerospace Pvt . Ltd.," and later converted into a 

public limited company on 16.12.2011, with it s registered off ice at  Plot  

No.39, Hi-Tech City, Phase-Il,  Madhapur, Hyderabad-500081, State of 

Telangana t il l 18.6.2015, before it  is changed to Plot  No.31, TIE, Balanagar, 

Hyderabad. The A.2 Dr.Subba Rao Pavuluri also a Director of A.1-Company 

since incept ion.  The Complainant  is a shareholder of A.1 Company holding 

4980 equity shares and total number of  shareholders and their respect ive 

shareholding in Al Company is as under:  

Sl.No. Name of shareholder  No. of shares held 

1 R. Siva Kumar 4980 

2 Zetatek Technologies Pvt . Ltd 2415000 

3 R. Ravi Kumar 10 

4 Mrs. R. Rama Devi 10 

 Sub Total (A.) 2420000 

5 Dr. Subba Rao Pavuluri 4990 

6 Ananth Technologies Ltd. 2415000 

7 Mrs. P. Anantha Lakshmi 10 

 Sub Total (B) 2420000 

 Total (A+B) 48,40,000 

Both the Group-A and B shareholders have equal share holdings at  50% each 

There are total 7 shareholders which is mandatory for a Public limited company 
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to have minimum number of 7 shareholders. The Group-A shareholders belong 

to complainant ’ s group and Group-B belongs to A2 group. There are four 

Directors in A.1-Company viz: the complainant , his wife Mrs. R. Rama Devi, A2 

and his wife Mrs. Anantha Lakshmi Pavuluri(A3) i.e. two each from the 

respect ive groups t il l A3 ceased to be a Director by virtue of her ret irement  on 

30.09.2014. The A.2 was having complete cont rol over the premises of the 

registered off ice of the A.1-Company and was not  conduct ing the Board 

meet ings and AGMs regularly and fabricat ing fake and bogus documents as if  

the Board Meet ings are held and brought  into existence purported minutes of 

Board resolut ion and submit ted Form MGT-14 to the off ice of Regist rar of 

Companies, Andhra Pradesh and 'Telangana by uploading the same on 1.12.2014 

by virtue of which t ransfer of 100 shares each to A4 & A5 are purported 'to be 

affected arbit rarily and illegally in gross violat ion and ut ter contempt  of law 

with dishonest  and mala f ide intent ion by increasing the number of share 

holders to his advantage to usurp the management  of A.1 Company by A2, A3 & 

A6-G.Mohan Rao-Pract icing Company Secretary who abused their posit ion in the 

company in connivance with A4-Anurup Pavuluri and A.5-V.Shashi Kumar to 

cause inj ury to the interest  of shareholders of complainant 's group amount ing 

to offences u/ sec.447 and 448 of the Companies Act  (for short , ‘ the Act ’ ) and 

criminal conspiracy to commit   said offences. 

7(1).(ii).  At  the f irst  Board Meet ing of the A.1-Company held on 

16.10.2008 the A.2 was allowed by the Board to act  as Chairman of the 

meet ings t il l otherwise decided by the Board of Directors of the Company and 

the copy of it s minutes was furnished by A2 to the Complainant  as he 

represents 50% shareholding in the A.1 Company. For the last  more than two 

years, the A.2 was exclusively dealing with Bankers as he was also given Single 

Signature Power to operate Bank Accounts but  to the shock of the 

Complainant , various acts of omissions and commissions came to light . The A.2 

even failed to convene proper Board meet ing as prescribed by law and on the 
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other hand, indulged in fabricat ion of fake documents and resolut ions as if  they 

were passed in the Board though not  held. When the complainant  confronted 

with the facts, the A.2 refused to give copies of balance documents. Thus, 

there is a deadlock in the management  of A.1-Company on account  of 

management  dispute as the complainant  and A2 are equally divided in the 

st rength of Board of Directors as well as percentage of shareholding. Therefore 

instead of resolving the issues in a lawful manner, A2 in connivance with other 

accused, cont ravened various provisions of the Act . The modus operandi 

adopted by the A.2 is f il ing Form MGT-14 by uploading the same by A.6 under 

the Digital Signature of A2 as if  the same on the authority of the Board of A.1-

Company as if  a Board Meet ing is held on 02.09.2014 result ing effect  in the 

t ransfer of shares.  

7(1).(iii).  The A.2 with a dishonest  intent ion of gaining undue 

advantage and inj ure the interest  of shareholders of complainant 's group, 

arbit rarily, il legally, in f lagrant  violat ion of substant ive law contained in 

Sect ion 56 of the Act , (corresponding Sect ion 108 of the Companies Act , 1956) 

regarding t ransfer of shares created two addit ional shareholders namely A4 and 

A5 showing t ransfer of 100 equity shares to each of them from the shares held 

by the A.2 purported to have been t ransferred by the approval of  the Board, at  

it s Board Meet ing dt .02.09.2014 which in fact  was never convened and never 

conducted at  all and no not ices were issued which came to light  only from 

public records i.e. Form No.MGT-14. The A.1 and A.2 never issued not ice dated 

23.08.2014 for the purported Board meet ing dt .02.09.2014 as falsely stated in 

the f irst  page of Form No.MGT.14.  It  is a fact  that  the A.2 is holding a single 

share cert if icate for his ent ire shareholding of 4990 shares and there are no 

share cert if icates of 100 shares each issued to him by the A.1-Company. The 

minimum requirement  for effect ing t ransfer of shares from A2 to A5 should be 

the single share cert if icate of A2 should be split  into 100 shares which should 

be approved in a duly convened and conducted Board meet ing of the A.1 and 
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the split  shares should be sent  to the A.2 by the A.1 Company and thereafter, 

the A.2 can sell his shares of 100 each to A.4 and A.5 as shown in the fake 

Board resolut ion dt .02.09.2014. The A.4 and A.5 together with the A.2 should 

execute a prescribed physical t ransfer deed and bring it  before the Board of 

Directors for their considerat ion and after it s approval the same included in 

terms of the Art icles of Associat ion of the A.1 Company. Nothing of these 

procedures were performed.  

7(1).(iv). Sect ion 56 of the Act , 2013 (corresponding Sect ion 108 of the 

Act , 1956) mandates that  "a company shal l  not  regist er a t ransfer securit ies 

of  t he company, unless a proper inst rument  of  t ransfer, in such form as may 

be prescribed, duly st amped, dat ed and execut ed by or on behal f  of  t he 

t ransferor (sel ler) and t he t ransferee (buyer) and specifying t he name, 

address and occupat ion, i f  any, of  t he t ransferee has been del ivered t o t he 

company by t he t ransferor or t he t ransferee wit hin a period of  sixt y days 

f rom t he dat e of  execut ion, along wit h t he cert i f icat e relat ing t o t he 

securit ies.."  and Rule 6 of the Companies (Share Capital and Debentures) 

Rules, regarding "Issue of  renewed or dupl icat e share cert if icat e' mandates 

that  before split  of shares, the original cert if icate in lieu of which it  is issued 

for the purpose of sub-division(from j umbo cert if icate in the present  case) 

shall be surrendered to the Company and split  of shares should be approved 

by the Board of Directors.  

7(1).(v). None of the above mandatory requirements were followed 

and all the accused have created fake documents and fake Board resolut ion 

and uploaded into Roc web portal by f il ing a false Form MGT-14 pursuant  to 

Sec.94 (l) and 117 (I) of Companies Act ,  2013 and Sec.192 of Act , 1956 in the 

off ice Of Regist rar of Companies, Andhra Pradesh and Telangana. As soon as 

the Complainant  came to know the same, he sent  a not ice on 09.02.2015 to 

the A.4 and 5 refut ing the alleged Board meet ing and the share t ransfers 
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shown in Form No.MGT.14 and the said Form is a false declarat ion made to 

ROC. Even when the Complainant  demanded the copies of all relevant  

documents to prove the t ransfer of shares, the A.4 and A.5 failed to reply. 

Subsequent ly, the Complainant  also got  issued a legal not ice, dt .30.03.2015 

to the A.2, 4 and 5 seeking their explanat ions and demanded product ion of 

credible evidence to support  the contents of said Form for il legal t ransfer of  

shares and again on 31.03.2015 got  issued another legal not ice to the A.6-the 

Pract ising Company Secretary who cert if ied and uploaded the above Form 

without  verifying the genuineness of the same. The A. 4 and A.5 failed to 

reply but  the A.2 gave reply, dt .02.04.2015 with vague denials and false 

statements and a similar reply was received through e-mail,dt .10.4,2015 from 

the A.6 also.  

         7(1).(vi).  The Complainant  through his Counsel sent  a rej oinder dated 

13.04.2015 to the A.6, with copies to A.2 to A.5 refut ing his false defence 

and also sent  a Demand Draft  for Rs.500/ -towards defraying photocopying 

charges of the documents claimed to have been in the custody of the A.6 who 

uploaded the Form supra but  there is no reply which confirms the fabricat ion.   

7(1).(vii).  On 14.4.2015 the Complainant  also sent  a rej oinder to the 

A.2 with para-wise denials to his false statements in his reply, dated 

02.04.2015 and also enclosed another D.D. for Rs.500/ - in favour of the A.1 

for making available photocopies of the relevant  documents as provided in 

the Act . It  is further submit ted that  A2 being the Director of A.1-Company 

under whose Digital Signature Form MGT.14 is uploaded by A6 and the 

contents of the same show that  A3 to A5 are part ies to the said document  

which is f iled on the basis of a purported Board resolut ion and thus all the 

accused are part ies to above form MGT-14 and entered into a criminal 

conspiracy to f ile the above said Form on behalf of A.1-Company and hence 
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all the accused are interested in each other to achieve their obj ect  and thus 

are liable for punishment .  

           7(2).The complaint  averments in C.C.No.327 of 2015 save those 

covered from supra in C.C.No.328 of 2015 are that : 

7(2).(i).  The A2, having cont rol over A.1-Company not  conduct ing 

board meet ings regularly, fabricated fake documents as if  conducted and 

brought  into existence purported resolut ions/  minutes of Board Meet ings 

taking advantage that  A.2 and his wife to technically const itute a quorum to 

conduct  board meet ing at  least  t il l 30-09-2014. As A.2 failed to comply with 

legal requirements of f il ing of necessary forms with ROC regarding cessat ion 

of his wife Mrs. Anantha Lakshmi Pavuluri as Director of A1 company, the 

Board of Directors at  their meet ing held on 18.06.2015 reviewed the mat ter 

and as a mere procedural compliance of law under the Companies Act , 2013, 

f iled Form DIR-12 on 18.06.2015 with ROC int imat ing cessat ion of Mrs. 

Anantha Lakshmi Pavuluri as a Director. It  was proposed by the complainant  

to hold a meet ing of the board of directors and in terms of the powers vested 

in Art icle 51(b) of the Art icles of Associat ion of the A1 Company which 

provides that  any Director of the Company can issue a not ice convening board 

meet ing and the complainant  issued not ice dated 01.05.2015, to the Directors 

convening a meet ing on 09.05.2015, with 13 items of agenda and as a counter 

blast , A2 also issued a not ice dt .02.05.2015 convening a board meet ing with 

13 items of agenda. A protest  let ter, dt .05.05.2015, with detailed reasoning 

is addressed to A2 by the complainant . However, when the complainant  and 

the other exist ing Director, Mrs.R.Rama Devi were present  themselves for the 

meet ing at  the appointed t ime and venue, A2 came with his wife, 

Mrs.P.Anantha Lakshmi who is no longer a Director and also brought  one more 

person by name, V.Shashi Kumar, not  a Director of A.1-Company but  CEO of 

M/ s Ananth Technologies Limited funct ioning in the same premises. When the 

mat ter of elect ion of the Chairman of the meet ing was moved to elect  the 
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complainant  for three years in the place of A.2, the A.2 along with his wife 

and V.Shashi Kumar supra resisted without  any right  to part icipate in the 

proceedings and t herefore t he Board Meet ing could not  commence and 

vexed with the conduct  of the A.2 and his wife and V.Shashi Kumar, the 

complainant  and his wife left  the premises. The minimum quorum to conduct  

a board meet ing of A.1-company is two Directors but  out  of three Directors of  

the A.1-company as on 09.05.2015, the A.2 by himself  cannot  conduct  any 

board meet ing for want  of quorum without  part icipat ion of the complainant  

and his wife another Director.      

 7(2).(ii).  As can be seen from the 6th Annual Report  for 2013-14, 

containing not ice dt .02.09.2014 to shareholders signed by A.2 himself  and 

sent  to the Statutory Auditor of the A.1 Company for cert if icat ion and issuing 

of Auditors report  stat ing to re-appoint  the Director Smt . P.Anantha Lakshmi 

who is eligible to ret ire by rotat ion and being eligible, offers herself  for re-

appointment  and resolved that  pursuant  to Sect ion 255 of the Act , and other 

applicable provisions P.Ananthalakshmi is appointed as Director of the 

Company. As t he AGM consequent  t o t he above did not  t ake place t i l l  

dat e, she ceased t o be a Direct or  w.e.f .30.09.2014 which is st at ut or i ly 

last  dat e for  conduct ing AGM for  t he f inancial  year  2013-14 as per  t he 

Act . The A.2 knowing t hat  he has no maj or i t y t o conduct  any Board 

Meet ing f or  want  of  quorum, resor t ed t o i l legal  act s in conspiracy of  

ot her  accused t o creat e i l legal  paral lel  board of  A.1 by f raudulent  means 

by f i l ing Form DIR-12 which is f i led by A.2 on behalf  of  A.1 Company 

claiming t o be i t s Chairman showing 8 new persons i .e. A.3 t o A.10 whoa 

are none ot her  t han relat ives and f r iends of  A.2 as addi t ional  Direct ors 

as i f  t hey were appoint ed at  t he Board Meet ing, dt .09.05.2015, wi t h an 

int ent ion t o defeat  t he legi t imat e r ight s of  shareholders and Direct ors 

represent ing t he Complainant ’ s group.  The complainant  also in para-8 of 
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the complaint  ment ioned the circumstances where the fraud is apparent . 

Hence the complaint .   

7(2).(iii).  One of the main causes of act ion in C.C.No.327 of 2017,  

according to the complainant  from the above further is that  he issued not ice 

dated 01/ 05/ 2015 calling for a Board Meet ing on 09.05.2015, however, 

without  adhering to it  and as a counter-blast  to it ,  the 2nd pet it ioner-A.2 with 

fraudulent  and malicious intent ion issued a parallel not ice, dt .02.05.2015 and 

also convened a purported Board Meet ing on the very same date, by allowing 

his wife, who even ceased to be a Director of the A.I-Company, to 

part icipate, besides allowed one Shashi Kumar a st ranger and not  a Director 

also to part icipate, on 09.05.2015, despite protest  raised by Complainant  and 

his wife and without  allowing their part icipat ion and without  quorum,  

created a show as if  of a meet ing purportedly convened and certain 

resolut ions were purportedly passed and minutes of said purported 

resolut ions which are perse illegal and falsely created were fraudulent ly f iled 

by A.11 to the Regist rar of Companies and said f il ing of Forms const itute the 

offences punishable under Sec.447 and 448 of the Companies Act . The 

complainant  further claims that  he convened a meet ing on 18.06.2015 and 

f iled D.I.R.No.12 Form with the Regist rar of companies on 23.06.2015, 

int imat ing cessat ion of directorship of wife of the A.2, that  answers the 

definit ion of forged documents. The complainant  alleges therefrom fraud 

commit ted with criminal conspiracy by all the accused in creat ing record 

falsely as if  appointed others among them as Addit ional Directors for the 

following circumstances that  also const itutes "fraud" commit ted by the 

accused that :  

(a)  There are already disputes between two groups of share holders of 
A.1-Company,  

(b)  Extensive not ices were exchanged between two groups,  

(c)  No necessity to increase the st rength of the Board of A.1 Company,  
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(d) The Agenda of the meet ing on 9.05.2015 did not  have the agenda for 
appoint ing 8 Addit ional Directors i.e.,  A.3 to A. 10.  

(e) That  A.3 to A.10 consented to be appointed as Addit ional Directors 
knowing fully well that  A.2 cannot  induct  them as Addit ional Directors of  
A.I company.  

(f) The Board Meet ing on 9.05.2015 was planned to be held and in fact  
was never held. D.I.R. 12 Form was cert if ied on 23/ 06/ 2015 and it  is a 
false recital that  a Board Meet ing took place on 09.05.2015 and it  falsely 
cert if ied that  A. I had verif ied the records.  

(g) Not ices were issued to the Accused but  there was no response  

and that  it  is on above premise, complained that  D.I.R.12 Form 

uploaded on 23.06.2015 is a false document , f iled knowing to be false 

and therefore it  is an offence under Sec.448 of the Act  punishable under 

Sec.447 of the Act .  

8. Heard both sides in both the Criminal Pet it ions and also perused the 

ent ire material on record including the decisions relied by both sides in 

support  of their content ions. 

9. From the above whether the impugned revised cognizance orders 

are unsustainable and are liable to be set  aside and with what  result? 

10. Leave about  the fact  that  prospect ive or proposed accused has no 

right  of audience or hearing at  the pre-cognizance stage in a private 

complaint  proceedings covered by Sect ions 200 to 204 read with Sect ion 190 

CrPC, but  for only if  the complaint  not  rej ected under Sect ion 203 CrPC 

having found prima facie case to proceed by taken cognizance and 

consequent  to it  issued summons to accused to appear under Sect ion 204 

CrPC, for any right  of hearing after such appearance; there is nothing in the 

above remand common order of this Court  supra dated 20.04.2017 to give 

not ice to any prospect ive or proposed accused and right  of audience or 

hearing at  the pre-cognizance stage of  fresh considerat ion to pass reasoned 

order after applicat ion of mind to the material.  There is nothing even in said 

order to permit  any fresh material of complainant  or to permit  examinat ion 
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further of complainant  or any witnesses on his behalf ,  much less to consider 

the defence of accused propounded in the earlier quash pet it ion grounds 

while remanding to deal with the same, much less in extensive. What  all 

observed was only to keep that  in mind and not  stated to discuss and arrive a 

f inding in support  of each aspect  to take cognizance or not .  The order which 

is very clear in this regard is reproduced herein for more clarity to the 

readers -.. . .record his/ her sat isfact ion about  exist ence of  grounds t o 

proceed furt her, keeping in mind various quest ions regarding vicarious 

l iabil i t y of  t he Direct ors et c., referred in t he earl ier paragraphs and pass a 

reasoned order af resh... Thus the content ions that  the learned t rial Judge 

took cognizance on 20.11.2017 without  f il ing of any fresh material and 

further examinat ion of the complainant  and by not  considering the 

intervent ion of the pet it ioners to appraise the learned Special Judge about  

the cont roversy involved is untenable and liable to be rej ected at  the 

threshold. No doubt  the t rial j udge as per remand order in passing revised 

cognizance order if  any was to keep in mind the aspects like vicarious liabilit y 

of the Directors and other aspects like dispute is predominant ly civil in nature 

or only having civil t rappings and whether alternat ive remedy available is a 

bar to criminal prosecut ion etc., and nothing even to direct  to deal with 

every such aspect  and give reasons in relat ion thereto respect ively.   

11. It  is the well set t led law including from the expressions of the Apex 

Court  referred in the earlier remand order reproduced above that  unless the 

dispute is predominant ly civil in nature, mere fact  that  there is also a civil or 

other remedy available or the lis involves also civil t rappings, including from 

any civil l is, by itself  is not  a bar for criminal prosecut ion to maintain. In this 

regard decades back it  was held by the Apex Court  by scanning the law in 

Ir isuns Chemical  Indust ry v. Raj esh Agarwal1 while dealing with the effect  

of existence of even arbit rat ion clause in an agreement  for set t ling the lis, is 

                                                 
1 [1999] 8 SCC 686 
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not  a bar to the criminal prosecut ion, much less on a ground of civil 

proceedings are otherwise and also maintainable. Thus concluded in holding 

that  merely because an act  has a civil prof ile, it  is not  enough to stop an 

act ion on the criminal side. It  is further held that  a provision made in the 

agreement  for referring the disputes to arbit rat ion is thus not  an effect ive 

subst itute for a criminal prosecut ion, when the disputed act  const itutes a 

criminal of fence.  

12. Therefore whether the facts const itute a criminal offence or not  is 

to be considered f irst  and it  is only where the dispute is predominant ly civil 

in nature and only criminal proceedings init iated despite civil court  f indings 

making out  no offence or to abuse the process and not  as a legit imate 

prosecut ion to cont inue, the inherent  powers can be invoked to quash such 

proceedings to subserve the ends of j ust ice for ends of j ust ice are more 

important  than mere enforcement  of law, which is the principle to be kept  in 

mind from facts and circumstances of each case. In this regard, it  is very 

clearly held by the 2 Judge Bench of the Apex Court  in Parbatbhai Aahir Alias 

Parbatbhai Bhimsinhbhai Karmur Vs. State of Guj arat 2 at  paras-16.3,4 and 

7.  

13. The expression in Ir isuns Chemical  Indust ry supra was quoted with 

approval by the Apex Court  in S.W.Palani t kar  V. St at e of  Bihar 3 in holding 

that  merely because there is an arbit rat ion clause in the agreement  for 

remedy cannot  prevent  criminal prosecut ion against  the accused if  an act  

const itut ing a criminal offence is made out .  Even in St at e of  Or issa V. Uj j al  

Kumar  Burdhan4,  the principle laid down in S.W.Palani t kar  supra was 

reiterated.  

                                                 
2 (2017) 9 SCC 641 
3 2002 (1) SCC 241 
4 2012 (4) SCC 547 
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14. Once such is the legal posit ion, the fact  that  the complainant  f iled 

O.S.No.636 2015 on 29.06.2015 on the f ile of VII Addl. Dist rict  Judge, Ranga 

Reddy Dist rict ,  at  L.B.Nagar for prohibitory permanent  Inj unct ion, with 

I.A.No.1172 of 201S for temporary inj unct ion pending disposal of the suit  

against  the accused/ Pet it ioners 2 to 9 herein from interfering with the 

management  and conduct  of the 1st Pet it ioner Company and said pet it ion was 

dismissed by order dated 19.08.2015 for want  of inherent  j urisdict ion to 

ordinary civil court  without  need of going into other merits in holding that  

the dispute with regard to appointment  of Addit ional Directors and 

classif icat ion of them has to be dealt  by the Company Law Board and the civil 

courts have no j urisdict ion and same was confirmed by the High Court  in 

C.M.A.No.680 of 2015, no way bars the present  criminal prosecut ion, for not  

a case of any f inding given by the civil court  of no fraud or creat ion of false 

documents or wife of  A2 by name Anatha Lakshmi no way seized as Director 

or there was minimum quorum or the meet ing was actually held and 

resolut ions passed and complainant  and his wife with no j ust if iable reasons 

left  and deemed part icipated with no obj ect ion therefrom or the subsequent  

proceedings taken by complainant  and his wife are invalid or unenforceable. 

Mere inadvertent  reference in the Caveat  Pet it ions, the 3rd pet it ioner as if  

Director of the A.1-Company cannot  make her so to claim the status for such 

a claim, if  otherwise ceased as a Director.   

15. Coming to the content ion of Sect ion 14 of the Act , deals with 

inspect ion, enquiry and invest igat ion into affairs of  any company; Sect ion 

206(4) of the Act , provides to the Regist rar of Companies power to conduct  

enquiry into allegat ions of fraud; Sect ion 210 of the Act , provides for the 

Cent ral government  can order for invest igat ion; Sect ion 211 of the Act , 

provides for Serious Fraud Invest igat ion Off ice establishment  to look into the 

allegat ions of fraud in the affairs of the company and or Sect ion 213 of the 

Act , contemplates invest igat ion into cont inuous affairs in other cases; to say 
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any of the other alternat ive remedies available to invoke by complainant  is 

not  a bar to the criminal prosecut ion from the set t led legal posit ion discussed 

supra. The other content ion of if  after invest igat ion by any of above 

provisions, it  is if  proved of the business of the company is being conducted 

with intent  to defraud the creditors/ Members or any other persons, then 

every off ice of the company can be prosecuted in the manner, as provided 

under Sect ion 447 of the Act  and dehors this invest igat ion, it  is not  open to 

the complainant  to assume that  the affairs of the A.1-company are being 

conducted fraudulent ly or that  there is any act  of false statement  made in 

the Minutes f iled by the A.6, is untenable, for the above and for other 

reasons being ment ioned herein contextually. 

16. Coming to the other content ion of the allegat ions made in the 

Company Pet it ion No.72 of 2015 before the Company Law Board, Chennai, 

and in the present  private Complaints are ident ical concerned, it  is not  even 

the case that  after f il ing of the Company Pet it ion only the present  complaints 

f iled and therefrom there were any material facts therein not  disclosed 

herein and that  tantemounts to suppression. The non-ment ion of the present  

criminal proceedings in a subsequent  company pet it ion is not  a suppression of 

any material facts to say that  is fatal to the already f iled criminal 

proceedings to cont inue, for every non-ment ion of facts is even not  

suppression, but  for those material facts which if  disclosed not  ent it led to the 

relief.  Undisputedly, said Company Pet it ion was withdrawn by f il ing a Memo, 

dated 08.10.2015 and the same was dismissed as withdrawn on 15.10.2015 

with liberty to apply afresh. That  by itself  even besides what  is discussed 

supra cannot  be contended as the complaint  lis is predominant ly civil in 

nature and or complainant  can invoke by civil l is as an alternat ive to the 

criminal prosecut ion, in the forum under the Companies Act , by any say 

referred above, not  a ground to impugn the criminal proceedings or the 

cognizance order therefrom.  
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17. Thus the content ions of any civil t rappings to the lis or other 

remedy available is not  tenable for same is not  a bar to criminal prosecut ion, 

but  for to decide on own merits of the prosecut ion is sustainable otherwise or 

not .  There is nothing from what  is discussed supra to say any suppression of 

material facts to disent it le to the cont inuat ion of criminal proceedings, for 

otherwise, since concluded supra of the complaints are maintainable.  

18. Coming to other content ion of by the t ime the learned Special 

Judge passed the impugned Orders, all these facts are glaring and are evident  

for those were referred to by this Court  in earlier criminal Pet it ions and the 

t rial Judge ignoring all these aspects from not  quest ioned the Complainant  as 

to how the Complaint  is maintainable, taken cognizance concerned, as 

referred supra that  is once no way bar, there is nothing therefrom to quest ion 

the cognizance orders of the learned t rial Judge, on any of the above grounds 

but  for to consider on other merits touching the factual aspects.  

19. Coming to the content ion further of the t rial Judge failed to see 

that  one of the accused persons arrayed before him is a Pract icing Company 

Secretary respect ively viz: A.6 in one case and A.11 in other case for not  

respect ively the Company Secretary of A.1-Company but  as a Pract icing 

Company Secretary, j ust  discharged his professional obligat ion by uploading 

the relevant  form to the off ice of the Regist rar of Companies, for which he 

could not  have commit ted any offence as alleged concerned, it  requires to be 

dealt  with hereunder on factual aspects with reference to the complaint  

allegat ions and sworn statement  to sustain, for otherwise by virtue of mere 

status, no one can claim any immunity from criminal proceedings save those 

by virtue of off ice of status during their tenure or later even or in discharge 

of off icial dut ies cannot  be prosecuted without  sanct ion or t il l demit t ing 

off ice or the like. In this regard, Form MGT 14 was f iled before the Regist rar 

of Companies, Andhra Pradesh and Telangana by uploading it  by A.6-Company 
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Secretary under the Digital Signature of  A.2 on the basis of a Board meet ing 

held on 02.09.2014 in which t ransfer of shares was affected in favour of A.4 

and A.5. The complaint  averment  was that  no not ice preceding the said 

meet ing was issued and the claim of holding the meet ing and t ransfer of  

shares is not  in accordance with the relevant  provisions of the Companies Act  

and therefore it  const itutes act  of fraud for which the pet it ioners are liable 

for punishment  for the offences supra. Once such is the issue from there is a 

sustainable accusat ion on the face value of complaint  averments and sworn 

statement , the probable defence of the prospect ive accused need not  be 

appreciated by assumpt ions, in the absence of any content ion of face value 

of said allegat ions no way const itutes any offence, that  too when it  is the 

averment  of he is also privy with preconcert  with other accused being part ies 

to their nefarious plan and conspiracy. However, when there is no sustainable 

accusat ion with material on the Company Secretaries of privy, mere assert ion 

for no any even inferable circumstances against  them won’ t  sustain but  for 

against  others of privy. In fact  the complainant  has specif ically alleged that  

the accused No.2 in order to gain undue advantage and in violat ion of Sect ion 

56 of Companies Act , 2013 regarding t ransfer of shares created two addit ional 

shareholders i.e. accused Nos.4 and 5 showing t ransfer of 100 equity shares 

to each of them from the shares held by accused No.2 and the same was done 

by the approval of the Board at  it s meet ing dated 02.09.2014, which in fact , 

was never convened and no not ices were issued for convening the said Board 

meet ing and f iled Form MGT–14 with Regist rar of Companies. Once such is the 

case and as if  there was a meet ing and t ransfer of shares and Form MGT 14 

f iled before the Regist rar of Companies, Andhra Pradesh and Telangana by 

uploading it  by A.6-company Secretary under the Digital Signature of A.2 on 

the basis of a purported Board meet ing which was not  at  all held as per 

complainant  on 02.09.2014 to say in which t ransfer of shares was affected in 

favour of A.4 and A.5, A6 is also privy to the conspiracy. The content ion 
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further of it  is purely a dispute relat ing to t ransfer of shares or thereby it  is 

essent ially of civil nature, which is to be adj udicated by the competent  

authorit ies in accordance provisions contained in the Companies Act  and the 

Rules made there under and not  open to the Special Judge to consider and 

adj udicate, is untenable and baseless and liable to be rej ected at  the 

threshold. 

20. Now coming to the core of the content ion of the 3rd Pet it ioner, 

wife of A2, by name Anata Lakshmi, cont inued as Director of the A1-company 

in accordance with the provisions of the Companies Act  and as per the 

Art icles of Associat ion of the Company, for there was no any Annual General 

Meet ing (for short , ‘ AGM’ ) held to ret ire her as Director of the Company and 

thus there is no illegality in the meet ing held on 09.05.2015 and no offence is 

made out  concerned,  as per Complainant  and as per t he 6t h Annual Report  

for 2013-14 of  t he Company, i t  was proposed t o re-appoint  Smt . P.Anant ha 

Lakshmi, as a Direct or, as she was t o ret ire by t he t ime of  t he AGM for 2013-

14, but  AGM proposed t o be held on 02.09.2014 was not  held and t herefore, 

she ceased t o be a Direct or aut omat ical ly.  Leave about  the fact  that  the 

quest ion of re-appointment  it self  arises from cessat ion and once cont inues 

the said quest ion does not  arise to the conclusion of her cessat ion as director 

and meet ing not  deliberately even conducted, no one can take advantage of 

his or her laches or fault  for not  even asking to convene such meet ing or 

otherwise to cont inue and for that  no provision is required specif ically and as 

such it  cannot  be taken advantage of own laches and fault .  As such when Mrs. 

Anantha Lakshmi was due for ret irement  by 30.09.2014, failure to conduct  

AGM to ret ire Mrs. Anantha Lakshmi is not  a ground to say that  she is st il l  

cont inuing from such glaring failure prima facie for not  a case of any 

compelling circumstances prevented from convening meet ing, that  too, when 

A3 is no other than wife of A2, who was in management  of  the affairs of the 

A1-Company, for no any reasons assigned as to why such meet ing supposed to 
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be conducted not  conducted but  for oblique mot ive and criminal intent ion 

with mens rea and criminal conspiracy prima facie to eliminate the 

complainant  and his wife from the affairs of A1-Company. It  is in fact  the 

specif ic averment  and statement  allegat ion that  her cont inuat ion as one of 

the Directors of the A1-Company and bringing into existence, without  any 

status to her as Director for so to t reat  her and allowing to part icipate as if  

Director, purported resolut ion, which is nothing but  fraud played by the 

pet it ioners on the company, so as to defeat  the rights of the respondent  No.2 

and his wife etc., herein and when she was due for ret irement , merely 

because no resolut ion was passed in AGM, she is not  ent it led to cont inue as a 

Director of the Company.  

21. Coming to the content ion of accused referring to Art icle 50(d) and 

(e), of if  the ret iring Directors vacancy is not  f il led up, the ret iring Director 

shall be deemed to have been re-appointed, it  is not  automat ic but  for from 

any compelling circumstances beyond cont rol for not  this case on hand such 

to take its aid. The pet it ioners/ accused also cannot  take aid of Sect ion 

152(7)(b) (iv), which deals with re-appointment  of ret iring Director to 

contend that  a ret iring Director will get  automat ically re-elected if  the 

meet ing is not  held, for same is not  the wording from its specif ically provides 

that  if  at  the adj ourned meet ing also, the vacancy of the ret iring Director is 

not  f il led up and the meet ing also has not  expressly resolved not  to f il l the 

vacancy, only in such cont ingent  event ,  the ret iring Director shall be deemed 

to have been reappointed at  the adj oined meet ing. It  is not  even a case of 

voluntary leaving by the complainant  and his wife but  for from the 

circumstances supra with say of no meet ing at  all was held. When there is 

content ion of no meet ing at  all deliberately, the quest ion of adj ournment  of 

a meet ing does not  arise and once said cont ingency has not  arisen, the 

quest ion of deemed re-appointment  therefrom also does not  arise at  all.  

Sect ion 167 of the Act  also requires to read with in this context  and in 
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consonance to the above. Thus, if  the AGM itself  is not  held, there is no 

provision that  the Director due for ret irement  at  the AGM will automat ically 

deemed as re-appointed to the off ice of his/ her directorship and as such 

same is when a specif ic provision no more is to expect  by 

accused/ pet it ioners, much less to allow them with any content ion of as if  

there is no provision, despite the above. If  such interpretat ion is allowed to 

be given of what  accused contend, everybody will take advantage of own 

fault  and laches cont rary to the basics on law and it  tantemounts to 

commit t ing mischief to the law and gives scope for serious complicat ions to 

creep in, in the very management  of the affairs of the companies, by not  

holding AGM as case on hand. The expressions in A.Anant halakshmi Ammal v. 

The Indian Trades and Invest ment s Lt d.----”  and “ B.R.Kundra, Propr iet or , Fi lm 

Exploi t ers, Chandni  Chowk, Delhi  v. Mot ion Pict ures Associat ion, Fi lm Colony, 

Chandni  Chowk, Delhi ,  already placed reliance in this regard in support  of said 

content ion of the Complainant  is referred in the earlier remand order of this 

court .  Further the main cause of act ion in C.C.No.327 of 2017,  according to 

the complainant  is also that  he issued not ice dated 01/ 05/ 2015 calling for a 

Board Meet ing on 09.05.2015 and as a counter-blast  to it ,  the 2nd pet it ioner-

A.2 issued a parallel not ice, dt .02.05.2015 for convening a Board Meet ing on 

the very same date and in that  purported meet ing, wife of 2nd pet it ioner-A.2 

also part icipated, though according to the complainant , she ceased to be a 

Director and could not  have part icipated in the alleged Board Meet ing on 

09.05.2015. Besides that , his allegat ion was also specif ic that  one Shashi 

Kumar, who is not  a Director of the A.I-Company, being a st ranger also 

part icipated without  any right .  Further it  is the case of the Complainant  that  

on 09.05.2015, protest  raised by himself  and his wife and without  allowing 

part icipat ion of them and without  quorum any meet ing purportedly convened 

and any resolut ions purportedly passed and minutes of said purported 

resolut ions f iled by A.11 to the Regist rar of Companies amounts to offence 
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u/ sec.447 and 448 of the Companies Act . The complainant  further claims that  

he convened a meet ing on 18.06.2015 and f iled D.I.R.No.12 Form with the 

Regist rar of Companies on 23.06.2015, int imat ing cessat ion of directorship of 

wife of the A.2, that  answers the definit ion of forged documents. The 

complainant 's alleged fraud against  all the accused is that  they appointed 

Addit ional Directors and the following circumstances const itute "fraud" by the 

accused.  The complainant  specif ically alleged fraud against  all the accused 

saying they all collusively created false documents of as if  meet ings held and 

resolut ions passed and purportedly appointed Addit ional Directors. The 

following circumstances stated by Complainant  on the allegat ion of "fraud" 

commit ted by the accused that : 

(a)  There are already disputes between two groups of share holders of A.1-
Company,  
(b)  Extensive not ices were exchanged between two groups,  
(c)  No necessity to increase the st rength of the Board of A.1 Company,  
(d) The Agenda of the meet ing on 9.05.2015 did not  have the agenda for 
appoint ing 8 Addit ional Directors i.e.,  A.3 to A. 10.  
(e) That  A.3 to A.10 consented to be appointed as Addit ional Directors knowing 
fully well that  A.2 cannot  induct  them as Addit ional Directors of A.I company.  
(f) The Board Meet ing on 9.05.2015 was planned to be held and in fact  was 
never held. D.I.R. 12 Form was cert if ied on 23/ 06/ 2015 and it  is a false recital 
that  a Board Meet ing took place on 09.05.2015 and it  falsely cert if ied that  A. I 
had verif ied the records.  
(g) Not ices were issued to the Accused but  there was no response.  
 

It  is on above premise, complained that  D.I.R.12 Form uploaded on 

23.06.2015 is a false document , f iled knowing to be false and therefore it  is 

also an offence under Sec.448 of the Act  punishable under Sec.447 of the Act . 

Despite the above, the content ions of A.2-Dr.Subba Rao Pavuluri,  was 

appointed as Chairman of the A.1-Company in the meet ing held on 

16.10.2008 and he cont inued as Chairman of the Company t il l date and 

pursuant  to the not ice dated 01.05.2015 in the meet ing held on 09.05.2015, 

he at tended and presided over the meet ing and Addit ional Directors were 

appointed therein is not  tenable in view of specif ic complaint  averments, but  

for to say left  open any such defence to raise in future during t rial or pre-

charge enquiry or at  other appropriate stage with foundat ion for said plea to 

consider and but  for that  it  cannot  be contended that  any of the pet it ioners 
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are not  liable to be summoned by taking cognizance for any of the offences. 

In fact  in the present  case, as per the complainant ` s specif ic case, the 

pet it ioner No.2 and his wife smt . Anantha Lakshmi, one of the directors, 

passed resolut ion ignoring the requisit ion given by the respondent  No.2 

t ransferred shares in favour of newly appointed directors to defeat  the rights 

of respondent  No.2, thereby the respondent  No.2 can exercise his right  in the 

administ rat ion of the company as the pet it ioner Nos.3 to 10 are not  the 

members of legally const ituted board and placed reliance on 

B.N.Viswanat han and anot her  v. Ti f f in’ s Baryt  Asbest os and Paint s 

Limi t ed by t hei r  Agent s and Secret ar ies, The Indian Trades and 

Invest ment s Lt d. and Ot hers5.   

22. Coming to the other content ion of the learned t rial Judge as if  

erred materially in not  saying Sect ion 447 would not  only apply if  there is no 

prior adj udicat ion j udicially that  the accused guilty of "fraud" and therefore, 

to proceed against  any of the accused under Sect ion 447 of the Act , then it  is 

not  open to the Special Judge to adj udicate as to whether the pet it ioners are 

guilty of  f raud and then take upon the present  complaint  for the alleged 

offence under Sect ion 447/ 448 of the Act  concerned, same is a misconceived 

argument  and baseless content ion to import  what  is not  there in the very 

clear and unambiguous wording of the sect ion. When the pet it ioners allegedly 

played fraud on the company including on some of it s Directors, by other and 

by purported j oining with no basis so called Addit ional Directors, they are 

liable for such offence and the Court  cannot  quash the proceedings by 

exercising inherent  j urisdict ion under Sect ion 482 of Cr.P.C. at  this stage, 

merely because the impugned cognizance orders not  contained detailed 

reasons, once it  discloses applicat ion of mind to the material on record, 

including from what  all directed in the remand common order of this court  

earlier supra. In this regard complainant  drawn at tent ion of this Court  to the 

                                                 
5 AIR 1953 Mad 520 



  

38 

decision placed reliance of Apex Court  rendered in Ganga Dhar  Kal i t a v. The 

St at e of  Assam6 that  was contained in the earlier remand common order.  

23. No doubt  the Apex Court  as contended by the learned counsel for 

the pet it ioners-accused held in Pepsi  Foods Limi t ed v. Special  Judicial  

Magist rat e7,  that  summoning of an accused in a criminal case is a serious 

mat ter, for criminal law cannot  be set  into mot ion as a mat ter of course as it  

is not  that  the complainant  has to bring only two witnesses to support  his 

allegat ions in the complaint  to have the criminal law set  into mot ion. The 

order of the Magist rate summoning the accused must  ref lect  that  he has 

applied his mind to the facts of the case and the law applicable thereto. He 

has to examine the nature of allegat ions made in the complaint  and the 

evidence both oral and documentary in support  thereof and would that  be 

suff icient  for the complainant  to succeed in bringing charge home to the 

accused.  

24. No doubt  applicat ion of mind is something more than the perusal of  

the record. What  is suff icient  ground to proceed varies from case to case. 

When the Magist rate decided to issue process against  the accused, the 

Magist rate must  apply his j udicial mind to the material before him and 

ascertain not  only that  there is suff icient  ground for proceeding further in the 

complaint  but  also the nature of the offence for which any of the accused 

need be summoned. The Magist rate does not  enj oy an unrest ricted power to 

summon a person at  his caprice simply because it  indicates that  there is 

prima facie case against  some of the accused persons, to summon all the 

accused persons as held in Nirod Chandra v. Dij abara8.  Thus issuance of the 

process is not  a mechanical mat ter, the Magist rate must  bestow upon the 

case before him his deliberate and thought ful considerat ion whether it  

discloses suff icient  ground for proceeding as held in Swami Mick Monassan v. 
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Papat lal9.  The expression “ there is suff icient  ground for proceeding”  

appearing in Sect ion 204 must  be dist inguished from expressions like “ there is 

ground for presuming that  the accused has commit ted an offence”  used in 

Sect ions 240, 246 and 228 of the Code. The Magist rate has to pose unto 

himself  the quest ion as to whether the complaint  pet it ion, even if  given 

face value and taken to be correct  in it s ent irety, would lead to the 

conclusion that  the respondents therein were personally liable for any 

offence.   While the stage at  which the Magist rate decides to summon an 

accused is, no doubt  an important  stage in the proceedings, must  be 

preceded by an applicat ion of j udicial mind to material before the Court  to 

determine if  “ there is ground for proceeding” , the stage nevertheless, does 

not  call for any in depth examinat ion of  other material or possible defence of 

an accused. Thus what  is required is not  giving detailed reasons, but  whether 

the cognizance order and summoning of respect ive accused from 

considerat ion of ent ire material ref lects applicat ion of j udicial mind of the 

Magist rate. In a recent  j udgment  HDFC Secur i t ies Lt d. v. St at e of  

Maharasht ra10 the Apex Court  relying on Maksud Saiyed v. St at e of  

Guj arat 11 and also by referring to the expressions in Priyanka Srivastava Vs. 

State of Ut tar Pradesh12,  Ramdev Food Product s Pr ivat e Limi t ed Vs.St at e 

of  Guj arat 13;  observed that  where a j urisdict ion is exercised on a complaint  

pet it ion f iled in terms of Sect ion 156 (3) or Sect ion 200 of Cr.P.C., the 

Magist rate is required to apply his mind.  In Priyanka Srivastava and  

Ramdev Food Product s supra and Maksood Sayed supra that  also referred 

besides Madhao V. State of Maharasht ra14,  Anil Kumar Vs. M.K.Aiyappa
15 
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and Pepsi  Foods supra followed in G.Sagar Suri Vs. State of U.P.16 and 

Indian Oi l  Corp. Vs. NEPC India Lt d17,  it  was held that  a cr iminal  Cour t  

before issuing process has t o exercise caut ion and i f  essent ial ,  t he High 

Cour t  can quash where i t  is a disput e essent ial ly of  civi l  nat ure giving 

cloak on cr iminal  of f ence and in Indian Oi l  Corporat ion supra held fur t her  

t hat  t o set t le t he civi l  disput es involving in Cr iminal  Cases by pressure t o 

prosecut e be deprecat ed. Thus every l is cont ains some civi l  t rappings not  

a ground t o quash but  f or  on t he above. 

25. Coming to the content ion of a company cannot  be made accused 

concerned,  law is fairly set t led on the principle of alter ago of Company got  

f lesh, blood and mind in taking decisions through the persons represent ing 

and act ing on its behalf  in the helm of its affairs to make it  l iable, besides 

the person so represent ing also vicariously. Thus a Company cannot  claim any 

immunity from criminal prosecut ion on the ground that  it  is not  a human 

being and by itself  as art if icial person incapable of possessing the necessary 

mens-rea for the commission of criminal offences. In other words, the 

criminal intent  of the “ alter ego”  of  the company/ body corporate i.e. the 

person or group of persons that  guide the business of the company, would be 

imputed to the Corporat ion, since they are the persons, managing the affairs 

of the Company as held by the Apex Court  in “ Ir idium India Telecom Limi t ed 

v. Mot orola Incorporat ed and ot hers18  

26. Coming to applicat ion of j udicial mind and ref lect ing the same 

with reasons or even with no reasons if  at  all to sustain by sit t ing against  

by legal scrut iny,  including to consider on vicarious liabilit y on allegat ions 

of how personally liable that  also required as part  of j udicial applicat ion of 

mind, in addit ion to the expressions in this regard referred and discussed 

supra,  Indian Penal Code no doubt  does not  contain any provision for 

                                                 
16 2002(2) SCC 636 
17 (2006)6 SCC 736 
18 (2015) 9 SCC 647 



  

41 

at taching vicarious liabilit y on the part  of the Managing Director or the 

Directors of the Company when the accused is the Company as held in HDFC 

Secur i t ies Lt d. ,  supra. In Maksood Saiyed supra, that  referred in several 

subsequent  expressions, which not  only deals with j udicial applicat ion of 

mind to refer complaint  for police invest igat ion, but  also on principle of  

alt er -ego of no vicarious liabilit y in IPC offences on mere status or holding 

off ice by persons of an ent ity, without  specif ic allegat ions in the complaint  to 

entertain as to how they or any of them individually liable and on what  basis.  

 27. Coming to the expression in Raj iv Modi Vs. Sanj ay Jain
19

,  it  is 

observed that  High Court  cannot  go into deciding complicated quest ions of 

fact , but  for to decide on reading of Complaint  with cognizance order or FIR 

or Final report  material,  by proceeding if  taken as t rue cognizable offence 

made out  or not . It  was also held in Madhoa supra that  if  on perusal of the 

complaint  that  shows allegat ions of cognizable offence, the Magist rate` s 

detailed orders are required but  for j udicial applicat ion of mind. The Apex 

Court  on point  for considerat ion as to the Magist rate was j ust if ied or not  in 

direct ing the police to invest igate and submit  a detailed report  under Sect ion 

156(3) of CrPC observed that , impugned order of the Magist rate shows 

counsel for Complainant  was heard and perused the allegat ions made 

against  the accused in the complaint  and documents annexed therewith 

and observed it  needs proper invest igat ion in forwarding, thereby held 

nothing to interfere with the impugned order of forwarding for registering of 

crime within the discret ionary power.  In Bhushan Kumar vs. St at e (NCT of  

Delhi )20,   it  was held that  subj ect ive sat isfact ion is enough for no reasoned 

order contemplated to take cognizance and summoning of accused. Paras 8-

11 of it  speaks that : “ 8. Under Sect ion 190 of  t he Code, i t  is t he appl icat ion 

of  j udicial  mind t o t he averment s in t he complaint  t hat  const i t ut es 

cognizance... . . . .  If  there is suff icient  ground for proceeding then the 
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Magist rate is empowered for issuance of process under Sect ion 204 of the 

Code. 9. A summon is a process issued by a Court  calling upon a person to 

appear before a Magist rate. --------- 10. Sect ion 204 of  t he Code does not  

mandat e t he Magist rat e t o expl ici t ly st at e t he reasons for  issuance of  

summons.  It  clearly st at es t hat  i f  in t he opinion of  a Magist rat e t aking 

cognizance of  an of fence, t here is suf f icient  ground for proceeding, t hen t he 

summons may be issued. This sect ion mandat es t he Magist rat e t o form an 

opinion as t o whet her t here exist s a suf f icient  ground for summons t o be 

issued but  i t  is nowhere ment ioned in t he sect ion t hat  t he expl icit  narrat ion 

of  t he same is mandat ory, meaning t hereby t hat  i t  is not  a pre-requisit e for 

deciding t he val idit y of  t he summons issued. 11. Time and again it  has been 

stated by this Court  that  the summoning order Under Sect ion 204 of the Code 

requires no explicit  reasons to be stated because i t  is imperat ive t hat  t he 

Magist rat e must  have t aken not ice of  t he accusat ions and appl ied his 

mind t o t he al legat ions made in t he pol ice repor t  and t he mat er ial  f i led 

t herewi t h.”  In Nupur  Talwar  v. CBI21 having discussed t he legal posit ion 

covered by many of  t he decisions supra, i t  was concluded t hat , i t  is 

t herefore apparent  t hat  an order  issuing process cannot  be vi t iat ed 

merely because of  absence of  reasons.  In Smt . Nagawwa vs. Veeranna 

Shival ingappa Konj algi
22

 the Apex Court  way back in the year 1976, held 

that  it  is not  the province of the Magist rate to enter into a detailed discussion 

on the merits or demerits of the case. In deciding whether a process should 

be issued, the Magist rate can take into considerat ion improbabilit ies 

appearing on the face of the complaint  or in the evidence led by the 

Complainant  in support  of the allegat ions. The Magist rate has been given an 

undoubted discret ion in the mat ter and the discret ion has t o be j udicial ly 

exercised.  Once t he Magist rat e has exercised his discret ion and found wit hin 

j udicial  discret ion, i t  is not  for t he High Court , or even for t he Apex Court ,  
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t o subst it ut e it s own discret ion for t hat  of  t he Magist rat e or t o examine t he 

case on merit s wit h a view t o f ind out  whet her or not  t he al legat ions in t he 

complaint ,  i f  proved, would ul t imat ely end in convict ion.  In U.P. Pol lut ion 

Cont rol  Board V. Dr .Bhupendra Kumar  Modi23,  at  Para No.23, it  was held 

that  “ it  is a set t led legal posit ion that  at  the stage of issuing process, the 

Magist rate is mainly concerned with the allegat ions made in the complaint  

and the evidence lead in support  of the same and he is only t o be pr ima 

facie sat isf ied whet her  t here are suf f icient  grounds for  proceeding 

against  t he accused.”   Coming to other latest  decision of Ramdev Foods it  

is observed the power under Sect ion 156(3) of CrPC is dist inct  from the power 

under Sect ion 202(1) of CrPC and there is even discret ion to call for report  

under Sect ion 202(1) of CrPC instead of  direct ing invest igat ion under Sect ion 

156(3) of CrPC, but  for to say for such direct ion either for ordering to 

invest igate or to issue summons from cognizance taken on complaint  is only 

after applicat ion of mind by Magist rate, as to whether credibilit y of  

informat ion available and weighing in such circumstances. In Suni l  Bhar t i  

Mi t t al  Vs.Cent ral  Bureau of  Invest igat ion24 it  was held j udicial applicat ion 

of mind to take cognizance is required.  

28. The ult imate analysis from all the expressions supra is that  for 

taking cognizance on a private complaint ,  what  is mainly required is j udicial 

applicat ion of mind as to existence of a sustainable accusat ion making out  

offence or not  and for that  not  necessary of giving detailed reasons, but  for 

prima facie sat isfact ion of  t he Magist rat e by j udicial  appl icat ion of  mind 

about  prima facie accusat ion f rom mat erial  on record of  t he case on hand. 

Though reasons are required t o be given for what ever t he conclusion arrived 

t o sust ain, non-giving reasons no way vit iat es t he order, i f  ot herwise f rom 

mat erial  j ust if ies t he decision t o t he j udicial  scrut iny of  superior court s.  
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Once there is j udicial applicat ion of mind ref lects on perusal of  the material 

by the superior Court , the same no way requires interference. Thereby the 

content ion of detailed reasons are necessary for taking cognizance on the 

complaint  to summon the accused, is untenable.  

29. From the above, now to answer the content ion of no vicarious 

liabilit y on the principle on alt er  ego for the company law offences to 

implicate the pet it ioners-accused if  any concerned, in addit ion to the above, 

in R.Kalyani  V. Janak C.Meht a25 it  was held that  vicarious liabilit y can be 

fastened only by reason of a conferment  by a statute and not  otherwise, and 

for said purpose a legal f ict ion has to be created thereby for the I.P.C 

offences of cheat ing and forgery or breach of t rust  of the respondents 

charged in individual capacity in the absence of showing how personally 

liable, referring to several expressions and upholding the F.I.R  proceedings 

quashed by the High Court , by the Apex Court  for no interference. In Keki  

Hormusj i  Gharda V. Mehervan Rust om Irani26 it  was held at  para17 that : 

“ The Indian Penal code, save and except  some mat ters does not  

contemplate any vicarious liabilit y on the part  a person.  Commission of an 

offence by raising a legal f ict ion or by creat ing a vicarious liabilit y in terms of 

the provisions of a statute must  be expressly stated. The Managing Director 

or the Directors of the Company, thus, cannot  be said to have commit ted 

an offence only because they are holders of  off ices. The learned 

Addit ional Chief Met ropolitan Magist rate, therefore, in our opinion, was 

not  correct  in issuing summons without  taking into considerat ion this 

aspect  of the mat ter.  The Managing Director and the Directors of the 

Company should not  have been summoned only because some allegat ions 

were made against  the Company” . The three Judges bench in Standard 

Chartered Bank Vs. Directorate of Enforcement 27 in the year, 2005 held 
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that  Company can be prosecuted and convicted for an offence which requires 

a minimum sentence of imprisonment .  Though it  was held in St andard 

Char t ered Bank supra that  it  is not  expressing any opinion on the quest ion 

whether a Corporat ion could be at t ributed with requisite Mensrea to prove 

the guilt ,  the same is later clarif ied by the subsequent  three Judge bench 

expression in S.M.S.Pharmaceut icals Limited Vs. Neeta Bhalla28 and same is 

reiterated in Nat ional Smal l  Indust r ies Corporat ion Vs. Harmeet  Singh29 

and subsequent  expressions following it  are mainly in Ir idium India supra 

referring to the several expressions of the Apex Court  and of the American 

and England Courts in paras 59 to 64 and f inally at  page Nos.98 to 100 in 

nutshell that  a Company in many ways be like a human body they have a 

brain and nerve cent re which cont rols what  they do.   Some of the people 

in the Company are mere servants and agents who are nothing more than 

hands to do the work and cannot  be said to represent  the mind or will.   

Others are Directors and Managers who represent  direct ing the mind and will 

of the Company and cont rol what  they do.  The st at e of  mind of  t hese 

managers is t he st at e of  mind of  t he Company and is t reat ed t he law as 

such.  The faul t  of  t he manager  wi l l  be t he personal f aul t  of  t he 

Company. The knowledge and int ent ion must  be imput ed t o t he body 

corporat e.  It  was concluded therefrom by referring to St andard Char t ered 

Bank supra at  para No.6 of a Company is liable to be prosecuted and 

punished for criminal offences in deviat ion to the earlier authorit ies in India 

of Corporat ions cannot  commit  a crime, for generally accepted modern rule is 

that  except  for such crime as a corporat ion is held incapable of commit t ing 

by reason of the fact  that  they involve personally with malicious intent , a 

corporat ion may be subj ect  to indictment  or other criminal process, although 

the criminal act  is commit ted through its agent .  The criminal intent  of  the 

alt er -ego of the Company that  is the personnel group of persons that  guide, 
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the business of the Company would be imputed to the Company/ corporat ion. 

It  was the conclusion in S.M.S Pharmaceut icals and Ir idium supra that  was 

again followed in the latest  three Judge Bench expression of the Apex Court  

in Suni l  Bhar t i  Mi t t al  supra.   It  was observed in Suni l  Bhar t i  Mi t t al  supra 

that  the corporate ent ity, an art if icial person acts through its Off icers, 

Directors, Managing Director, Chairman etc, if  such fact  cont inues an offence 

involving Mensrea, it  would normally be evident  and act ion of that  individual 

who would act  on behalf  of the Company in part icular in relat ion to criminal 

conspiracy. However, the cardinal principle of criminal j urisprudence is that  

there is no vicarious liabilit y unless the statute specif ically provides so. An 

individual who has perpet rated the commission of an offence on behalf  of a 

Company can be made as an accused along with the Company, if  there is 

suff icient  material on his act ive role. Second situat ion is knowledge it  may be 

implicated is in those cases where statutory regime itself  at t racts the 

doct rine of vicarious liabilit y by specif ically incorporat ing by such a provision. 

It  is therefrom referring the Sect ion 141 of N.I.Act  in part icular as an example 

at  para No.44 of Suni l  Bhar t i  Mi t t al  supra and the expression of the Apex 

Court  in Aneet a Hada (II) V. Godfat her  Travels & Tours (P) Lt d30 held that  

the group of persons that  guide the business of the company if  the criminal 

intent  that  would be imputed to the body corporate and in this back drop 

Sect ion 141 of the N.I.Act  has to be understood. Such a posit ion is therefore 

because of statutory intendment  making it  a deemed f ict ion. For that  

conclusion including on vicarious liabilit y in Suni l  Bharat hi  Mi t t al  supra, the 

Apex Court  referred Aneet a Hada Vs. Godfat her  Travels and Tours (P) 

Lt d.31,  Ir idium India Telecom Lt d32,  Maksood Sayed supra, Sabi t a Rama 

Mur t hy Vs. R.B.S. Channabasavaradhya33,  SMS Pharmaceut icals Lt d. 

supra,  St andard Char t ered Bank supra among other expressions.  In Suni l  
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Bhar t i  Mi t t al  supra it  also referred the observat ions in the three Judge 

Bench expression of the Apex Court  in S.M.S. Pharmaceut icals supra at  para 

No.8 that  there is no universal rule that  a Director of a Company is in-charge 

of it s every day affairs. It  all depends upon the respect ive roles assigned. A 

company have managers or secretaries for dif ferent  departments and may 

have more than one Manager or Secretary.  In S.M.S Pharmaceut icals supra 

also it  is made clear with reference to sect ion 141 of the N.I.Act  that  it  is 

necessary to aver that  at  the t ime the offence was commit ted, the person 

accused was in-charge of and responsible for conduct  of business of the 

Company and without  this averment  being made in the complaint ,  the 

requirements of Sect ion 141 of the N.I.Act  cannot  be said to be sat isf ied. A 

clear case should be spelled out  in the complaint  against  the persons sought  

to be made liable to show as in-charge of and responsible to the Company for 

the conduct  of it s business. Every person connected with the Company 

thereby shall not  fall within the ambit  of  Sect ion 141 of the N.I.Act  but  of 

those persons who were in-charge of and responsible for the conduct  of 

business of the Company at  the t ime of commission of the offence.  The 

liabilit y arises on account  of conduct  or act  or omission on the part  of a 

person and not  merely on account  of holding an offence or a posit ion in a 

Company. The complaint  therefore must  disclose the necessary facts which 

make a person liable, specif ically aver that  at  the t ime of offence 

commit ted, the person accused was in-charge of and responsible for conduct  

of the business of the company.  A Director cannot  be deemed to be in-

charge of and responsible to the Company for the conduct  of the business for 

no deemed liabilit y of a Director from that  status, unless the aforesaid 

requirement  of Sect ion 141 of the N.I.Act  has been averred as a fact  in the 

complaint . In another expression referring to Sect ion 141 of the N.I.Act  by 

the Apex Court  in Saroj  Kumar  Poddar  supra referring to S.M.S. 

Pharmaceut icals supra apart  from other expressions that  for dishonour of  
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cheque making of requisite averments in the complaint  is a statutory 

requirement  and the allegat ions sat isfy the same, in the absence of which the 

proceedings are liable to be quashed.  The other expression of the Apex Court  

two Judge bench in Nat ional  Smal l  Indust r ies Corporat ion supra also 

referring to St at e of  Madras V. C.V.Parekh34 and S.M.S.Pharmaceut icals 

supra among other expressions held that  vicarious liabilit y on the part  of any 

Director or other person as in-charge and responsible to the conduct  of  

business be specif ically averred, though same is not  required against  a 

Managing Director……….. It  is not  even suff icient  to make a bald and cursory 

statement  in a complaint  that  the Director is in-charge of and responsible to 

the Company for conduct  of it s business without  saying anything more as to 

his role. The complaint  should spell out  as to how and in what  manner a co-

accused was in-charge of or responsible to the accused company for conduct  

of it s business.  Same is also reiterated in another two Judge Bench 

expression of the Apex Court  in Cent ral  Bank of  India V. Asian Global 

Limi t ed35 relying on S.M.S. Pharmaceut icals and those were followed by a 

single Judge expression of this Court  in Arrakunt al  V. Ganeshan V. Sai  Rama 

Cot t on Syndicat e36.  It  was also held in S.K.Alagh Vs. St at  of  U.P.37 that  

Indian Penal Code save and except  some provisions specif ically providing 

there for, does not  contemplate any vicar ious liabilit y on the part  of a party 

who is not  charged direct ly for commission of an offence. A criminal breach 

of t rust  is an offence commit ted by a person to whom the property is 

ent rusted.  Even other latest  expression in Pooj ar i  Ravinder  Devi  Dasani  V. 

St at e of  Maharasht ra38 reiterates the same relying upon Nat ional  Smal l  

Indust r ies Corporat ion supra.  The same has been reiterated in the latest  

expression by this Court  in Narendra Urangi  V. M/s.Greenmint  India 

                                                 
34 1973 SCC 491 
35 2010(2) ALD (Crl.) 564 (SC)  
36 2013(2) ALD (Crl.) 331 (AP) 
37 2008(50SCC 662 
38 AIR 2015 SC 675 
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Agr i t ech Pvt . Lt d.39 In Punj ab Nat ional Bank V. Surender  Prasad Sinha40 it  

was held in para No.6 that : “ It  is also salut ary t o not e t hat  j udicial  process 

should not  be an inst rument  of  oppression or needles harassment . The 

complaint  was laid impleading t he Chairman, t he Managing Direct or of  t he 

Bank by name and a host  of  of f icers. There l ies responsibil i t y and dut y on 

t he Magist racy t o f ind whet her t he concerned accused should be legal ly 

responsible for t he of fence against  t he j urist ic person or t he persons 

impleaded t hen only process would be issued. At  t hat  st age t he court  would 

be circumspect  and j udicious in exercising discret ion and should t ake al l  t he 

relevant  fact s and circumst ances int o considerat ion before issuing process 

lest  i t  would be an inst rument  in t he hands of  t he privat e complaint  as 

vendet t a t o harass t he persons needlessly. Vindicat ion of  maj est y of  j ust ice 

and maint enance of  law and order in t he societ y are t he prime obj ect s of  

criminal  j ust ice but  i t  would not  be t he means t o wreak personal  

vengeance... .”  In another latest  expression in Gunmala Sales Pr ivat e 

Limi t ed V. Anu Meht a41 it  is held no doubt  a case under Sect ion 138 read 

with Sect ion 141 of the N.I.  Act , that  the necessary requirements of the 

complaint  which need to be indicated in the complaint  are “ how” , “ in what  

manner” , “ the role” , “ descript ion”  and “ specif ic allegat ion”  as to the part  

played by a person before he could be made an accused. These condit ions are 

intended to ensure that  a person who is sought  to be made vicariously liable 

for an offence of which the principle accused is the Company, had a role to 

play in relat ion to the incriminat ing act  and further that  such a person should 

know what  is at t ributed to him to make him liable. In G.M.Verma V. St at e of  

Jharkhand42 held mainly on vicarious liabilit y that  for the alleged offence 

under Sect ion 72(b) of  the Mines Act  against  the Chief General Manager of the 

Colliery in the mine where fatal accident  took place, the complaint  does not  

                                                 
39 2015(3) L.S 239 
40 AIR 1992 SC 1815=(1993) Supp. 1 SCC 499 
41 (2015)1 SCC 103 
42 (2014)4 SCC 282 
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contain any allegat ion of specif ic role on the part  of the Chief General 

Manager in the running of the colliery and as to in what  manner he was in 

charge or responsible for the conduct  of it s business though same is the 

requirement  of law to allege to fasten vicarious liabilit y upon any off icer of a 

Company in the absence any such specif ic allegat ion a complaint  only 

contains a general statement  does not  make him vicariously liable in quashing 

the proceeding by the Apex Court  by referring to Nat ional  Smal l  Indust r ies 

Corporat ion supra. Here conspiracy of all privy and not  other vicarious 

liabilit y. 

30. Now coming to decide how far any of the offences at t racts 

against  any of the accused persons for no vicarious liabilit y from mere 

status of any accused to an ent ity to make liable along with for the 

offences punishable under Sect ions 447 & 448 of the Act  r /w. Sect ion 120-

B IPC, on the basic ingredients required to sat isfy for at t ribut ing criminal 

conspiracy, the Apex Court  in Maharasht ra St at e Elect r ici t y Dist r ibut ion Co. 

Lt d. vs. Dat ar  Swi t chgear  Lt d43 categorically held that  merely on t he basis of  

t he appel lant 's st at us in t he company, i t  could not  be presumed t hat  i t  is t he 

appel lant  who became a par t y t o t he al leged conspiracy. The Const itut ion 

Bench expression of the Apex Court  in Bhagwan Swarup Lal  Bishan Lal  Vs. 

St at e of  Maharasht ra44 observed that  the offence of conspiracy has to be 

established like any other offence but  for Sect ion 10 of the Indian Evidence 

Act  int roduces the doct rine of agency subj ect  to condit ions laid therein are 

sat isf ied for act  done by one is admissible against  co-conspirators. But  this 

Sect ion will come into play only when the Court  is sat isf ied that  there is a 

reasonable ground to believe that  two or more persons have conspired 

together to commit  an offence or the act ionable wrong that  is to say there 

should be a prima facie evidence that  a person was party to the conspiracy 

before his acts can be used against  his co-conspirators. 

                                                 
43 (2010)10 SCC 479 
44 AIR 1965 SC 682 
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31. From the above proposit ions on close analysis of facts of each case, 

it  is clear that  each of the case conclusions are rest ing on own facts but  for 

understanding the basic principle that  was keeping in mind in deciding the 

cases supra. In this context  it  is apt  to refer on the concept  of  how to 

understand a precedent  in it s applicat ion to facts of  the case on hand, the 

Courts should guard against  the danger of mechanical applicat ion of an 

observat ion without  ascertaining the context  in which it  was made, that  it  is 

neither desirable nor permissible to pick out  a word or a sentence from the 

j udgment  as held in Bihar  School Examinat ion Board V. Suresh Prasad 

Sinha45 and Raj bi r  Singh Dalal  V. Chaudhar i  Devi lal  Universi t y, Si rsa46.  

Fur t her  in Chauharya Tr ipat hi  V. Li f e insurance Corporat ion of  India47 in 

Para 15, relying upon the observat ions of para No.18 of Ambika Quarry 

Works V. St at e of  Guj arat 48 and of Lord Halsbury in Quinn V. Leathem49 it  

was held “ i t  has been said long t ime ago t hat  a case is only an aut hor i t y 

f or  what  i t  act ual ly decides and not  what  logical ly f ol lows f rom i t .   

 
 32. From the above, when the facts discloses prima facie  accusat ion 

of fraud, creat ion of false documents and criminal conspiracy for which no 

direct  evidence to expect  for every conspiracy be hatched in secrecy but  for 

to consider from ent ire facts and over all conduct  of all accused, from the 

cognizance orders of the Special Judge, that  ref lects though not  by giving 

reasons with discussion, once ref lects j udicial applicat ion of mind and 

sustainabilit y of the cognizance orders and nothing shown of the impugned 

revised cognizance orders are running cont rary to the common remand order 

of this court  even, there is nothing to quash the criminal proceedings in the 

two calendar cases against  any of the accused, for any of the offences, but  

for left  open any defences to raise before the t rial court  at  appropriate stage 

                                                 
45 2009 LawSuit  (SC) 1468 
46 (2008)9 SCC 284 
47 (2015)7 SCC 263 
48 (1987)1SCC 213 
49 (1901) AC 495 



  

52 

and in future with foundat ion to make out  within the parameters of defence 

of accused and presumpt ion of innocence. 

 33. Accordingly and in the result ,  both the Criminal Pet it ions allowed 

in part  as follows:- 

          a).So far as the Crl.P.No.24634 of 2017 covered by 

present  C.C.No.328 of 2017(old C.C.No.122 of 2015) on the f ile 

of the Special Judge for Economic Offences at  Nampally, 

Hyderabad concerned, there are no grounds to quash the 

proceedings insofar as A.1 to A.5 but  for against  the A.6 

G.Mohan Rao-Pract ising Company Secretary, but  for to say that  

he uploaded so called fake or false resolut ion with fraud, 

created by others in privy, there is no sustainable allegat ion to 

make him liable. Thus, the Criminal Pet it ion is allowed by 

quashing proceedings insofar as against  the 6th pet it ioner/ A.6 

concerned.  

           b). So far as the Crl.P.No.24655 of 2017 covered by 

present  C.C.No.327 of 2017 (old C.C.No.121 of 2015) on the f ile 

of the Special Judge for Economic Offences at  Nampally, 

Hyderabad concerned, there are no grounds to quash the 

proceedings insofar as A.1 to A.10 but  for against  the A.11-Vivek 

Surana, the Company Secretary, with similar to allegat ion of A.6 

in other case to say there is no sustainable allegat ion to make 

him liable. Thus, the Criminal Pet it ion is allowed by quashing 

proceedings insofar as against  the pet it ioner/ A.11 is concerned.  

 
 c). In view of the dif f iculty expressed for personal 

appearance of all the accused for every adj ournment , it  is 

directed in both the cases the learned Special Judge to permit  

under Rule 37 of the Criminal Rules of Pract ice for one to 

represent  other accused respect ively in both the cases in the 

event  of f il ing such pet it ions respect ively by allowing the same 

with necessary condit ions including as to personal appearance of 

all whenever necessary. 

 
          At  request  by the learned counsel for the pet it ioners/  A.1 

to A.5 in C.C.No.328 of 2017(old C.C.No.122 of 2015) and for the 

pet it ioners/ A.1 to A.10 in C.C.No.327 of 2017 (Old C.C.No.121 

of 2015) on the f ile of the Special Judge for Economic Offences 
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at  Nampally, Hyderabad, the order dismissing the quash 

pet it ions supra is suspended for four (4) weeks from today and 

consequent ly the stay of appearance of the pet it ioners supra 

granted earlier shall automat ically cont inue t il l then.  

 

                      Consequent ly, miscellaneous pet it ions, if  any, shall stand 

closed.   

      
_________________________                         
Dr. B.SIVA SANKARA RAO J, 

 
Date:03.04.2019 
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