
THE HON’BLE SRI  JUSTI CE V. RAMASUBRAMANI AN 

&  

THE HON’BLE DR. JUSTI CE SHAMEEM AKTHER 

 

CI VI L REVI SI ON PETI TI ON No .7 1 3 7  o f  2 0 1 8  

 
 

ORDER:  (Per Hon’ble Sri Just ice V. Ramasubramanian)  

 
 

Aggrieved by the grant  of absolute stay of enforcem ent  of an 

arbit ral award, the award-holder has com e up with the above revision 

challenging the order of the Com m ercial Court . 

 

2. Heard Mr. B. Vijaysen Reddy, learned counsel for the pet it ioner 

and learned Special Governm ent  Pleader appearing for the respondent  

com pany.  

 

3. The respondent  ent rusted with the pet it ioner, a cont ract  for 

providing technology known as Longwall Technology and the 

equipm ent  for operat ing the project  known as Kakat iya Longwall 

Project , Bhupalpally,  Warangal Dist r ict , under an agreem ent  dated 

07.04.2012. The cont ract  contained a clause for arbit rat ion, whenever 

disputes arose between the part ies. 

 

4. The disputes arose and the m at ter was referred to arbit rat ion by 

a three m em ber arbit ral t r ibunal, presided over by a form er Judge of 

the Suprem e Court  and two ret ired Honourable Judges of this Court . 

 

5. By an award passed on 21.06.2017, the arbit ral t r ibunal 

directed the respondent  herein to pay a sum  of Rs.6,02,06,164/ -  

towards excess encashm ent  of bank guarantee and a sum  of 

Rs.11,26,40,655/ -  towards expenditure, apart  from  interest  at  6%  per 

annum . 

6. Challenging the said award, the respondent  filed a pet it ion in 

Arbit rat ion COP.No.220 of 2017 under Sect ion 34 of the Arbit rat ion 

and Conciliat ion Act , 1996 ( for short  ‘the Act ’) . Pending the applicat ion 
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under Sect ion 34 of the Act , the respondent  also sought  inter im  stay of 

execut ion, in I A.No.520 of 2018. This applicat ion was allowed by the 

Com m ercial Court ,  grant ing absolute stay. Contending that  the 

pr inciples behind Order 41 Rule 5(3)  of the Civil Procedure Code have 

not  been followed, the award-holder has com e up with the above 

revision. 

 

7. I t  is seen from  the order of the Com m ercial Court  that  the 

Com m ercial Court  pr im arily went  by the fact  that  the respondent  is a 

public sector undertaking part ly owned by the State of Telangana and 

part ly owned by the Cent ral Governm ent . Therefore, the Com m ercial 

Court  thought  that  there was sufficient  security for the enforcem ent  of 

the award in the event  of the applicat ion under Sect ion 34 of the Act  

being decided against  the respondent . 

 

8. But  the availabilit y of sufficient  secur it y alone is not  the cr iter ia 

that  should weigh in the m ind of the Court  deciding the applicat ion 

under Sect ion 36(2)  of the Act . There are also other param eters.  

As a m at ter of fact ,  even in a first  appeal filed under Sect ion 96 of 

CPC, the norm al rule is to im pose condit ions, though the sam e is also 

subject  to certain except ions. Therefore, any applicat ion under Sect ion 

34 of the Act  where the scope of the jur isdict ion is ext rem ely lim ited 

than the one available to the norm al civil appellate Court ,   

the applicat ion for stay has to be considered on st r icter param eters. 

 

9. I t  is no use or solace for the holder of an arbit rat ion award that  

the respondent  is financially sound to sat isfy the award am ount .  

His success before the arbit ral t r ibunal cannot  becom e com pletely 

m eaningless m erely because of the pendency of an applicat ion under 

Sect ion 34 of the Act . 
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10. I t  is seen from  the operat ive port ion of the award that  the 

award com prises of three port ions viz. (1)  a decree for paym ent  of 

m oney represent ing the excess encashm ent  of bank guarantee,  

(2)  a decree for paym ent  of am ount  towards the expenditure incurred 

in the project  and (3)  the award for paym ent  of interest . 

 

11. Out  of the above am ounts, at  least  the first  port ion of the 

am ount  represents the m oney that  was m ade available by the 

pet it ioner towards bank guarantee. Therefore, the Com m ercial Court  

should have at  least  granted the said am ount  to the pet it ioner,  

while grant ing stay. The failure of the com m ercial Court  to pass such a 

condit ion is cont rary to the pr inciples behind Order 41 Rule 5(3)  CPC. 

 

12. Therefore, the civil revision pet it ion is allowed. The im pugned 

order is m odified and an inter im  stay of execut ion of the award, 

pending disposal of Arbit rat ion C.O.P.No.220 of 2017 is granted 

subject  to the respondent  paying to the pet it ioner, without  prejudice to 

their  content ions, a sum  of Rs.6,02,06,164/ - , which represents one 

port ion of the award. The said am ount  shall be paid within a period of 

six (6)  weeks from  the date of receipt  of a copy of this order.  

I f the respondent  fails to m ake paym ent , the stay will stand vacated. 

 

Consequent ly, pending m iscellaneous applicat ions, if any,  

shall stand closed.  There shall be no order as to costs. 

 

_____________________ 

V. RAMASUBRAMANI AN, J 

 

 

 

____________________ 

Dr. SHAMEEM AKTHER, J 
February 18, 2019 

DSK 


