
THE HON’BLE Dr . JUSTI CE SHAMEEM AKTHER 

 

SECOND APPEAL No .7  o f  2 0 1 7  

 

JUDGMENT:   

 

 

 This Second Appeal, under Sect ion 100 of the Code of Civil 

Procedure, 1908, is filed by the appellants/ defendants, challenging 

the decree and judgm ent , dated 21.07.2016, passed in A.S.No.122 of 

2011 on the file of XI I I  Addit ional Dist r ict  and Sessions Judge, Ranga 

Reddy Dist r ict  at  L.B.Nagar, Hyderabad, whereby, the decree and 

judgm ent , dated 29.12.2010, passed in O.S.No.2960 of 2006, on the 

file of the I I  Addit ional Senior Civil Judge, Ranga Reddy Dist r ict  at  

L.B.Nagar, Hyderabad, was confirm ed. 

 

2 . Heard Sri Muham m ad Veqar Hussain, learned counsel for 

appellants/ defendants and perused the record. 

 

3 . The appellants herein are the defendants and the respondents 

herein are the plaint iffs before the t r ial Court .  The part ies are 

hereinafter referred to, as per their  array before the t r ial Court . 

 

4 . The respondents/ plaint iffs filed the suit  for declarat ion of t it le in 

respect  of plaint  “A”  and “B”  schedule propert ies and for grant  of 

perpetual injunct ion rest raining the appellants/ defendants, their 

agents, servants and any person or persons claim ing through them  

from  interfer ing with their  peaceful possession and enjoym ent  of 

plaint  “A”  and “B”  schedule propert ies, before the t r ial Court , 

contending as follows:  

“The 1st plaint iff and his brother Beeraiah ( father of the 

plaint iffs 2 and 3)  joint ly purchased lands in an extent  of Acs.3.22 

guntas in Survey No.104, Acs.5.03 guntas in Survey No.105, 
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Acs.5.07 guntas of land in Survey No.106 and Ac.1.28 guntas in 

Survey No.107, totally adm easuring Acs.15.19 guntas situated at  

Japal Village of the then I brahim patnam  Taluq, in the year 1965, 

under a registered docum ent  bearing No.1668/ 1965, dated 

26.11.1965 from  Sm t .Shahzadi Begum , W/ o. late Syed Ahm ed, for a 

valuable sale considerat ion.  Since then, the 1st plaint iff and his 

brother Beeraiah ( father of plaint iffs 2 and 3)  were in exclusive 

possession and enjoym ent  of the said property.  Consequent  to the 

death of Beeraiah, brother of the 1st plaint iff,  the said land was 

divided into two parts and accordingly, the 1st plaint iff becam e the 

absolute owner and possessor of plaint  “A”  schedule property and the 

plaint iffs 2 and 3 (sons of Beeraiah)  becam e the absolute owners and 

possessors of plaint  “B”  schedule property.  Their nam es were also 

m utated in the revenue records.  I n the year 1970, one Syed Ahm ed 

Ali and four others filed a suit  in O.S.No.21/ 1970 on the file of Dist r ict  

Munisiff at  I brahim patnam , R.R.Dist r ict , against  the 1st plaint iff and 

his brother Beeraiah ( father of the plaint iffs 2 and 3)  and also the 

vendor of the plaint iffs Sm t .Shahzadi Begum  for declarat ion of t it le 

and recovery of possession in respect  of 3/ 4 th share in plaint  “A”  and 

“B”  schedule propert ies and for m esne profits and also for perpetual 

injunct ion.  After contest , the said suit  was decreed.  The defendants 

therein ( respondents/ plaint iffs)  preferred an appeal in A.S.No.113 of 

1973 on the file of Addit ional Chief Judge-cum -Special Judge for SPE 

and ACB Cases, Hyderabad, which was also dism issed.  Thereafter, 

the legal heirs of the plaint iff in the said suit  filed I .A.No.231 of 1988 

under Order XXVI  Rule 13 of C.P.C., for appointm ent  of Advocate 

Com m issioner for part it ion of lands in Survey Nos.104, 105, 106 and 

107 of Japal Village of the then I brahim patnam  Taluq and for passing 
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of final decree.  On that , the learned Dist r ict  Munisiff at  

I brahim patnam , R.R.Dist r ict , appointed a Surveyor for survey the 

said lands.  Thereafter,  the plaint iffs and the defendants in 

O.S.No.21/ 1970 have am icably set t led the m at ter.  Pursuant  to the 

said set t lem ent , the first  plaint iff and his brother Beeraiah ( father of 

plaint iffs 2 and 3)  have relinquished their total r ights in respect  of the 

land adm easuring Acs.1.28 guntas in Survey No.107 in favour of the 

plaint iffs therein (appellants/ defendants) , who sold the above extent  

of land to third part ies.  I n the said set t lem ent , the plaint iffs in 

O.S.No.21/ 1970 (appellants/ defendants) , by taking the land in 

Survey No.107 and also by receiving substant ial am ount  from  the 

first  plaint iff and his brother ( father of the plaint iffs 2 and 3) , have 

relinquished their total r ights accrued under the decree in 

O.S.No.21/ 1970, in favour of the first  plaint iff and his brother ( father 

of the plaint iffs 2 and 3) .  As per the said set t lem ent , the plaint iffs in 

O.S.No.21/ 1970 have also sold land adm easuring Acs.3.00 guntas in 

Survey No.106 to the first  plaint iff and his brother Beeraiah.  Since 

then, the plaint iffs herein have been in cont inuous possession and 

enjoym ent  of the suit  lands.  Thereafter, the lands in Survey Nos.104, 

105 and 106 were orally part it ioned between the first  plaint iff and his 

brother ( father of plaint iffs 2 and 3)  and as per the said oral part it ion, 

suit  “A”  schedule property was fallen to the share of the first  plaint iff 

and the suit  “B”  schedule property was fallen to the share of father of 

the plaint iffs 2 and 3 and after his dem ise, devolved upon the 

plaint iffs 2 and 3.  The nam es of the respondents/ plaint iffs were also 

m utated in the revenue records.  The appellants/ defendants, without  

any r ight , t it le and interest  over the plaint  “A”  and “B”  schedule 

propert ies, are t rying to interfere with their  possession and 
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enjoym ent .  The appellants/ defendants also t r ied to rem ove the 

boundary stones and t rying to cut  down the t ress in the suit  lands.  I n 

view of the sam e, the respondents/ plaint iffs are const rained to file 

the suit  for declarat ion and perpetual injunct ion.”  

 

5 . The first  defendant  resisted the suit  by filing writ ten statem ent  

and the defendants 2 and 3 filed a m em o, adopt ing the writ ten 

statem ent  filed by the first  defendant .  He contended as follows: -  

“All the allegat ions in the plaint  are false.  Sm t . Shahazadi 

Begum  (vendor of the respondents/ plaint iffs)  was not  the owner and 

possessor of plaint  “A”  and “B”  schedule lands and she has no r ight  to 

sell the sam e in favour of the respondents/ plaint iffs.  One Syed Ali 

Ahm ed, father of the first  defendant , and four others have filed a suit  

in O.S.No.21/ 1970 on the file of Dist r ict  Munisiff at  I brahim patnam , 

R.R.Dist r ict , for declarat ion of t it le and recovery of possession of 3/ 4 th 

share in the suit  lands, against  the first  plaint iff and his brother 

Beeraiah ( father of plaint iffs 2 and 3) .  After contest , the said suit  

was decreed.  Though the defendants in the said suit  

( respondents/ plaint iffs)  filed an appeal challenging the said decree, 

the said appeal was dism issed.  Thereafter, I .A.No.231 of 1988 was 

filed by the legal heirs of the plaint iffs in the said suit  for appointm ent  

of an Advocate Com m issioner and another pet it ion for passing of Final 

Decree.  On that , the learned Dist r ict  Munisiff at  I brahim patnam , 

R.R.Dist r ict , appointed the M.C.I nspector, Manchal, as Advocate 

Com m issioner to divide the suit  lands into four shares.  The Advocate 

Com m issioner divided the suit  lands into four shares and subm it ted 

report  to the Court .  Out  of four shares, three shares have been 

allot ted to the legal heirs of the plaint iffs in O.S.No.21/ 1970 and one 
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share was allot ted to Sm t .Shahzadi Begum  and final decree was 

passed accordingly.  Subsequent ly, a m em o was filed by duly 

enclosing a non- judicial stam p paper worth Rs.100/ -  on 12.09.1996 

for engrossing the Final Decree on the said stam p paper and the 

sam e is pending.  There was no am icable set t lem ent  between the 

plaint iffs and the defendants in O.S.No.21/ 1970 after filing I .A.No.231 

of 1988, as alleged by the respondents/ plaint iffs.  The lands sold by 

Syed Ali Ahm ed and his legal heirs, including the first  defendant  

herein, in Survey Nos.106 and 107, are their  exclusive propert ies and 

those propert ies have nothing to do with the suit  lands.  The 

docum ents filed by the respondents/ plaint iffs do not  substant iate 

their  exclusive r ight  and possession over the plaint  “A”  and “B”  

schedule propert ies.  With a view to side t rack the m ain issue and the 

decree passed in O.S.No.21/ 1970 by the learned Dist r ict  Munisiff at  

I brahim patnam , R.R.Dist r ict , and to stall the execut ion proceedings in 

the said suit , the respondents/ plaint iffs have filed the present  suit  

with false allegat ions. There is no cause of act ion to file the suit .   The 

plaint iffs are not  the absolute owners and possessors of plaint  “A”  and 

“B”  schedule lands and they are not  ent it led for declarat ion of t it le 

and consequent ial perm anent  injunct ion as prayed for.  The suit  is not  

properly valued for the purpose of Court  fee.  The suit  is liable to be 

dism issed.”  

 

6 . Based on the above pleadings, the t r ial Court  set t led the 

following issues for t r ial:  

1 . W h et h er  t h e p la in t i f f s ar e h av in g  r ig h t  an d  t i t le  in  

r esp ect  o f  t h e p la in t  sch ed u le p r op er t ies? 

 

2 . W h et h er  t h e p la in t i f f s ar e en t i t led  f o r  t h e r e l ie f  o f  

d eclar at ion  an d  p er m an en t  in j u n ct ion  as p r ay ed  f o r ? 

 

3 . To  w h at  r e l ie f ? 
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7 . On behalf of the plaint iffs, the first  and second plaint iffs were 

exam ined as P.W.1 and P.W.2 apart  from  exam ining P.W.3 to P.W.5 

and got  m arked Exs.A.1 to A.35 – Cert ified copies of Pahanis from  the 

year 1964-65 to 2002-03, Ex.A.36-Original Mem o in file 

No.CC/ 726/ 2006, dated 03.11.2006, Ex.A.37 to Ex.A.43 – or iginal 

land revenue receipts, Ex.44-Original sale deed, dated 26.11.1965, 

Ex.A.45-Origianl ROR proceedings in File No.B/ 5231/ 2004, Ex.A.46 

and Ex.A.47 Original Pat tadar Pass books, Ex.A.48-Original Market  

Valuat ion Cert ificate, Ex.A.49-At tested t rue copy of Pahani for the 

year 2007-2008, Ex.A.50-cert ified copy of Judgm ent  in 

O.S.No.28/ 1966, E.A.51-cert ified copy of plaint  in O.S.No.70/ 1979, 

Ex.A.52-cert ified copy of Decree in O.S.No.70/ 1979, Ex.A.53-cert ified 

copy of plaint  in O.S.No.82/ 1979 and Ex.A.54-cert ified copy of decree 

in O.S.No.82/ 1979.  On behalf of the defendants, one Syed 

Hussuhzzam an was exam ined as D.W.1 and got  m arked Ex.B.1-office 

copy of plaint  in O.S.No.21/ 1970 and Ex.B.2-Order copy in 

I .A.No.231/ 1988. 

 

8 . On m erits, the t r ial Court  decreed the suit  holding that  the 

plaint iffs are the absolute owners and possessors of the plaint  “A”  and 

“B”  schedule propert ies and also granted perpetual injunct ion 

rest raining the defendants, their  agents, servants and any person or 

persons claim ing through them  from interfer ing with their  peaceful 

possession and enjoym ent  of the plaint  “A”  and “B”  schedule 

propert ies.   

 

9 . Aggrieved by the said decision of the t r ial Court , the 

appellants/ defendant  filed A.S.No.122 of 2011 before the lower 
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appellate Court .  The lower appellate Court , after re-appreciat ing the 

ent ire evidence on record, dism issed the appeal by confirm ing the 

judgm ent  and decree of the t r ial Court .  Aggrieved by the sam e, the 

appellants/ defendants preferred this Second Appeal. 

 

1 0 . On 02.02.2017, this Court  ordered not ice before adm ission but  

did not  grant  any inter im  stay.  Since then, the m at ter underwent  

four adjournm ents, but  however, the appeal is not  adm it ted. 

 

1 1 . The Second Appeal is sought  to be adm it ted on the following 

substant ial quest ions of law:  

 

( i )  Bo t h  t h e Cou r t s b elow  er r ed  in  n o t  con sid er in g  t h at  t h e 

r ig h t s o f  t h e f a t h er  o f  t h e ap p el lan t  h er e in  w h o  is t h e 

p la in t i f f  in  O.S.No .2 1 / 1 9 7 0 , w as d ecid ed  v id e 

j u d gm en t  an d  decr ee, dat ed  3 1 .0 3 .1 9 7 3  an d  

I .A.No .2 3 1 / 1 9 8 8 , f i led  b y  t h e p la in t i f f  in  t h e sa id  su i t  

f o r  f in a l  d ecr ee p r oceed in g s w as a l low ed  b y  t h e t r ia l  

Cou r t  v id e o r der , dat ed  2 0 .1 1 .1 9 9 1  an d  t h er eaf t er , a  

E.P. No .2 1 / 1 9 8 4  w as f i led  b ef o r e t h e Ju n io r  Civ i l  

Ju dg e, I b r ah im pat n am , f o r  t h e ex ecu t ion  o f  t h e sa id  

Decr ee an d  a su r v ey o r  w as ap p o in t ed  in  

I .A.No .2 3 1 / 1 9 8 8  t o  d em ar cat e t h e lan d  an d  t h e f in a l  

d ecr ee p r oceed in gs w er e pen d in g  f o r  en g r ossin g  t h e 

sam e on  t h e st am p  p ap er s.  Th e f act  r em ain s t h at  t h e 

r esp on d en t s h er e in  w er e p ar t y  t o  t h e sa id  su i t  an d  t h e 

su i t  in  O.S.No .2 9 6 0 / 2 0 0 6  w as f i led  b y  t h e r esp on d en t s 

d u r in g  t h e p en den cy  o f  f in a l  d ecr ee p r oceed in gs in  

O.S.No .2 1 / 1 9 7 0 , t h e Cou r t  b e low  er r on eou sly  h eld  

t h at  t h e leg a l  h e i r s o f  t h e p la in t i f f  in  O.S.No .2 1 / 1 9 7 0  

h av e n o t  m ad e an y  st a t e t o  im p lem en t  t h e j u dgm en t  

an d  d ecr ee, p ar t icu lar ly , w h en  t h e st ep s w er e t ak en  by  

t h em . 
 

  

( i i )  Th at , as w h en  t h e r ig h t s o f  t h e f a t h er  o f  t h e ap p el lan t  

h er e in  an d  t h e r esp on d en t s w er e a l r ead y  ad j u d icat ed  

b y  t h e Ju n io r  Civ i l  Ju d g e, a t  I b r ah im p at n am  in  

O.S.No .2 1 / 1 9 7 0 , t h e su i t  f i l ed  b y  t h e r esp on d en t s in  

O.S.No .2 9 6 0 / 2 0 0 6  f o r  r e- ad j u d icat ion  o f  t h e r igh t s o f  

t h e p ar t ies i s n o t  m ain t a in ab le p ar t i cu lar ly  w h en  t h e 

j u d gm en t  an d  d ecr ee, d at ed  3 1 .0 3 .1 9 7 3 , in  

O.S.No .2 1 / 1 9 7 0  an d  con f i r m ed  in  A.S.No .1 1 3 / 1 9 7 3 , i s 

v er y  m u ch  ex ist in g  an d  t h e j u d g m en t  an d  d ecr ee in  

A.S.No .1 2 2 / 2 0 1 1 , d at ed  2 1 .0 7 .2 0 1 6  p assed  by  t h e 

Fi r st  ap p el la t e Cou r t  i s l iab le t o  b e set  asid e. 

 

 

1 2 . There cannot  be any dispute that , under the am ended Sect ion 

100 of C.P.C., a party aggrieved by the decree passed by the first  
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appellate Court  has no absolute r ight  of appeal.  He can neither 

challenge the decree on a quest ion of fact  or on a quest ion of law.  

The second appeal lies only where the High Court  is sat isfied that  the 

case involves a substant ial quest ion of law.  The word ‘substant ial’ as 

qualifying ‘quest ion of law’, m eans and conveys of having substance, 

essent ial, real, of sound worth, im portant , considerable, fair ly 

arguable.  A substant ial quest ion of law should direct ly and 

substant ially affect  the r ights of the part ies.  A quest ion of law can be 

said to be substant ial between the part ies, if the decision in appeal 

turns one way or the other on the part icular view of law.  But , if the 

quest ion does not  affect  the decision, it  cannot  be said to be 

substant ial quest ion between the part ies.  Recording a finding without  

any evidence on record;  disregard or non-considerat ion of relevant  or 

adm issible evidence;  taking into considerat ion irrelevant  or 

inadm issible evidence;  perverse finding – are som e of the quest ions, 

which involve substant ial quest ions of law. 

 

1 3 . The learned counsel for the appellants/ defendants would 

contend that  the findings of the lower appellate Court  are perverse 

and cont rary to law and facts.  P.W.1 and P.W.2 

( respondents/ plaint iffs 1 and 2)  have adm it ted the fact  of filing of suit  

by the appellants/ defendants in O.S.No.21/ 1970 on the file of Dist r ict  

Munisiff at  I brahim patnam , R.R.Dist r ict , for declarat ion of t it le and 

possession of their  3/ 4 th share in the suit  lands.  The said suit  was 

decreed.  Challenging the sam e, the respondents/ plaint iffs preferred 

an appeal in A.S.No.113 of 1973 on the file of Addit ional Chief Judge-

cum -Special Judge for SPE and ACB Cases, Hyderabad, which was 

dism issed.  Thereafter, the appellants/ defendants init iated final 
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decree proceedings by filing I .A.No.231 of 1988.  The learned Dist r ict  

Munisiff at  I brahim patnam , R.R.Dist r ict , appointed the M.C.I nspector, 

Manchal, as Advocate Com m issioner, who divided the suit  lands into 

four equal shares and subm it ted his report .  Thereafter,  final decree 

was passed.  Engrossm ent  of the final decree passed in 

O.S.No.21/ 1970 on the stam p paper is st ill pending.  Since 

engrossm ent  of final decree passed in O.S.No.21/ 1970 on stam p 

paper is st ill pending, the said final decree is not  enforceable and the 

judgm ent  and decree passed by both the Courts below are nullit y.  

Though D.W.1 stated in the writ ten statem ent  and in his evidence 

that  a m em o was filed on 12.09.1996 by the plaint iffs in 

O.S.No.21/ 1970 duly enclosing the non- judicial stam p worth Rs.100/ -  

for engrossing the final decree and the sam e is pending and the said 

fact  was adm it ted by P.W.2 in his cross-exam inat ion, the Court  below 

erred in holding that  no Mem o was filed for engrossing the final 

decree proceedings on stam p paper and no docum ents were filed to 

show that  after passing of the order in I .A.No.231/ 1988 on 

20.11.1991, Advocate Com m issioner went  to the suit  lands and 

dem arcated the sam e into four equal parts.  The lower appellate 

Court  failed to see that  the appellants/ defendants have got  a share in 

the suit  schedule property, pursuant  to the judgm ent  and decree, 

dated 31.03.1973, passed in O.S.No.21/ 1970 on the file of the 

Dist r ict  Munisiff at  I brahim patnam , R.R.Dist r ict , and they filed 

I .A.No.231 of 1988 for appointm ent  of Advocate Com m issioner to 

divide the suit  schedule property, in term s of the prelim inary decree 

passed in O.S.No.21/ 1970.   When the respondents/ plaint iffs failed to 

prove the alleged com prom ise in between them  and the 

appellants/ defendants, the t r ial Court  ought  not  to have decreed the 
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suit  and lower appellate Court  ought  not  to have confirm ed the sam e.  

Both the Courts below erroneously held that  the 

respondents/ plaint iffs are ent it led for the relief of declarat ion of t it le 

and perm anent  injunct ion.  The judgm ent  and decree under challenge 

is based on assum pt ions and presum pt ions and as such, it  is liable to 

be set  aside.  The lower appellate Court  was swayed away by the 

findings of the t r ial Court  and erroneously dism issed the appeal suit  

without  independent ly appreciat ing the evidence on record and 

ult im ately prayed to allow the appeal by set t ing aside the order under 

challenge. 

1 4 .  I t  is the case of the respondents/ plaint iffs that  the 1st plaint iff 

and his brother Beeraiah ( father of the plaint iffs 2 and 3)  have 

purchased a total extent  of land adm easuring Acs.15.19 guntas in 

Survey Nos.104, 105, 106 and 107 situated at  the then 

I brahim patnam  Taluq, under Ex.A.44, registered sale deed, dated 

26.11.1965, from  one Sm t .Shahzadi Begum .  They were also issued 

t it le deeds and Pat tadar Pass Books in respect  of the land held by 

them  in term s of the oral part it ion said to have taken place between 

them .  After the death of Beeraiah ( father of plaint iffs 2 and 3) , the 

land was m utated in the nam e of plaint iffs 2 and 3 under Ex.A.45-

Original ROR Proceedings in File No.B/ 5231/ 04.  To substant iate their  

cont inuous possession over plaint  “A”  and “B”  schedule propert ies, 

the respondents/ plaint iffs have filed Pahanies from  the year 1964-65 

onwards t ill the year 2002-03, under Ex.A.1 to A.35.  Ex.A.1 is the 

cert ified copy of pahani for the year 1964-65, which reveals that  the 

1st plaint iff and his brother Late Beeraiah purchased the suit  lands 

from  Sm t .Shahzadi Begum , W/ o. Mr.Ali Ahm ed, under a registered 
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t it le deed bearing No.1668/ 1965, dated 26.11.1965.  From  the year 

1970-71 onwards, the nam es of the 1st plaint iff and his brother Late 

Beeraiah ( father of plaint iffs 2 and 3)  were are shown in pat tedar and 

possessor colum ns, along with Mr.Syed Ali Ahm ed, who is the 

shareholder of the rem aining extent  of land, along with the vendor of 

the plaint iffs, Sm t .Shahzadi Begum .  The nam es of the first  plaint iff 

and his brother Late Beeraiah are cont inuously shown in the pahanies 

t ill the death of said Beeraiah and thereafter, the nam es of plaint iffs 2 

and 3 (sons of Beeraiah)  are subst ituted.  The appellants/ defendants, 

though adm it ted the purchase of the suit  lands by the first  plaint iff 

and his brother Beeraiah from  Sm t .Shahzadi Begum , contended that  

Sm t .Shahzadi Begum  has no r ight  to sell the suit  lands.  I t  is 

pert inent  to state that  D.W.1, in his cross-exam inat ion, adm it ted the 

possession of the plaint iffs over the suit  lands to the extent  stated by 

them  from  the date of purchase under Ex.A.44-original sale deed 

dated 26.11.1965.  

1 5 . I t  is not  in dispute that  the appellants/ defendants have filed 

O.S.No.21/ 1970 on the file of the Dist r ict  Munisiff at  I brahim patnam , 

R.R.Dist r ict , against  the respondents/ plaint iffs and Sm t .Shahzadi 

Begum  claim ing 3/ 4 th share in the suit  lands and for m esne profits 

and the said suit  was decreed in their  favour.  The appeal filed by the 

respondents/ plaint iffs in A.S.No.113 of 1973 on the file of Addit ional 

Chief Judge-cum -Special Judge for SPE and ACB Cases, Hyderabad, 

challenging the judgm ent  and decree in O.S.No.21/ 1970, was 

dism issed.  Thereafter, the appellants/ defendants init iated final 

decree proceedings by filing I .A.No.231 of 1988, and the M.C. 

I nspector, Manchal, was appointed as Advocate Com m issioner, who 
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divided the suit  lands into four equal shares and subm it ted his report .    

The respondents/ plaint iffs contended that  there was an am icable 

set t lem ent  between the part ies to the lis in O.S.No.21/ 1970 and 

pursuant  to the said set t lem ent , the respondents/ plaint iffs have 

relinquished their  r ights in respect  of land adm easuring Acs.1.28 

guntas in Survey No.107 in favour of the appellants/ defendants, who 

sold the said land to third part ies by receiving substant ial am ounts.    

The evidence of P.W.1 and P.W.2 and the cert ified copies of pahanies 

from  the year 1964-65 to 2002-03 m arked as Ex.A.1 to A.35 clearly 

establishes that  Sm t .Shahzadi Begum , paternal aunt  of the 

appellants/ defendants, sold the suit  lands in the year 1965 to the 

respondent / plaint iff No.1 and father of respondents/ plaint iffs 2 and 3.      

As per the adm ission m ade by DW.1 in the cross-exam inat ion, there 

was a oral part it ion in between his father and paternal aunt  

Sm t .Shahzadi Begum  and his father gave half share to Shahzadi 

Begum  in that  oral part it ion on his own accord.  Except  filing 

O.S.No.21/ 1970 on the file of Dist r ict  Munisiff at  I brahim patnam , 

R.R.Dist r ict , the appellants/ defendants did not  challenge the m utat ion 

of the nam es of the first  plaint iff and his brother Beeraiah and after 

the death of Beeraiah, the nam es of his sons (plaint iffs 2 and 3) , in 

the revenue records.    D.W.1 also adm it ted in his evidence about  the 

sale of suit  land by Sm t .Shahzadi Begum  in favour of Plaint iff No.1 

and his brother Beeraiah.  The appellants/ defendants except  

contending that  Sm t .Shahzadi Begum  has no r ight  to sell the suit  

lands in favour of the respondents/ plaint iffs, could not  substant iate as 

to why she has no such r ight  to sell the property, when she got  the 

sam e in an oral part it ion among father of plaint iffs and herself.   There 

is no reason for the plaint iffs herein to abandon the prelim inary 
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decree passed in O.S.No.21 of 1970 on 31.03.1973. Under these 

circum stances, the defence set  up by the defendants that  there was 

am icable set t lem ent  between the part ies to the lis would prevail.  So, 

no final proceedings had taken ult im ately. There is am ple evidence 

that  having am icably set t led the lis, the defendants sold away Ac.1-

28 gts in Sy.No.107 to third part ies.  This alienat ion clearly 

substant iates the set t lem ent  of dispute as urged by the plaint iffs. The 

docum ents m arked on behalf of the plaint iffs i.e., Ex.A.1 to A.54 

would clearly establishes the purchase m ade by plaint iff No.1 and his 

brother Beeraiah and their nam es were cont inuously recorded in the 

revenue records as owners and possessors.  Further, even after the 

death of Beeraiah, the nam es of Plaint iffs 2 and 3 were subst ituted in 

the revenue records in the place of their  father Beeraiah.  There is a 

long cont inuous possession of the plaint iffs over the suit  schedule 

land from  the date of purchase under Ex.A.44 from  26.11.1965.  

There is am ple evidence placed on record by the plaint iffs to 

substant iate their  t it le and possession over the suit  land.  

1 6 . The quest ions sought  to be raised in this appeal as substant ial 

quest ions of law are pure quest ions of fact , which cannot  be dealt  

with in this appeal filed under Sect ion 100 of C.P.C.  Where the lower 

appellate court , being the last  Court  of facts, is shown to have 

exercised its discret ion in a judicial m anner, it  cannot  be term ed to be 

an error, either of law or of procedure, requir ing interference in a 

Second Appeal.  The findings of the lower appellate Court  are not  

perverse.  There is nothing to take a different  view.  The lower 

appellate Court  has neither overlooked the adm issible evidence nor 

acted upon inadm issible evidence.  After careful exam inat ion of the 
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pleadings, evidence and the content ions, this Court  finds that  no 

quest ion of law, m uch less substant ial quest ion of law, is involved in 

this Second Appeal.  The appeal is devoid of m erit  and is liable to be 

dism issed. 

 

1 7 . I n the result , the Second Appeal is dism issed in lim ine.   No 

costs. 

   Miscellaneous Pet it ions, if any, pending in this Second Appeal, 

shall stand closed. 

   

                                                ____________________ 
              Dr . SHAMEEM AKTHER, J 

18 th April,  2019 

Bvv/ Grk 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 



Dr.SA, J 

SA No.7/2017 

 

15 

 

 

 

 

 


