
THE HON' BLE SRI  JUSTI CE ABHI NAND KUMAR SHAVI LI  

 

W RI T PETI TI ON ( TR)  No .3 6 2 5  o f  2 0 1 7  

ORDER:  

 

The writ  pet it ion is filed with the following prayer:  

“… the Hon’ble Court  may be pleased to call for the records 

relat ing to the impugned D.O.No.4326, Proc.No.J2/ 693/ 2014 

dated 31.07.2014 issued by the 1st respondent  and its 

connected Gratuity No.Police/ HYD/ 2841/ RG/ 2014/ 14.11.2014 

dated 14.11.2014 issued by the 3rd respondent  as illegal 

arbit rary unjust  and void and without  jur isdict ion in term s of 

the law laid down by the Hon’ble Apex Court  in 1994 Supreme 

Court  Cases (L&S)  683 and the Judgement  of the Hon’ble High 

Court  reported in 2014 (1)  ALT 289 (DB)  and consequent ly hold 

that  the applicant  is ent it led for refund of the amount  of  

Rs.1,89,017/ -  recovered from  the gratuity of the applicant  after 

his ret irement  with interest  at  12 per annum with all 

consequent ial benefits and pass such other and further orders.”  

 

2. Heard Mr. A. Tiruptahi Goud, learned counsel for the pet it ioner 

and learned Governm ent  Pleader for Hom e (Services) . 

 

3. Pet it ioner contends that  he was init ially appointed as Constable 

with the respondents and later on he was prom oted as Head 

Constable. He ret ired from  service on 31.03.2014 on at taining the age 

of superannuat ion. He subm its that  after ret irem ent , the respondents 

have issued proceedings dated 31.07.2014 revising the pay of the 

pet it ioner from  1994 t ill ret irem ent  and cam e to the conclusion that  

the pet it ioner was erroneously paid excess am ount  and that  the sam e 

would be recovered from  the pensionary benefits of the pet it ioner. 

Thereafter, the respondents have issued consequent ial proceedings 

dated 14.11.2014 recover ing an am ount  of Rs.1,89,017/ - . Challenging 

the sam e, the present  writ  pet it ion is filed. 

 

4. The counsel for the pet it ioner subm its that  the issue raised in 

this writ  pet it ion is squarely covered by a judgm ent  rendered by the 

Hon’ble Suprem e Court  in Civil Appeal No.11527 of 2014 dated 
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18.12.2014 i.e.  STATE OF PUNJAB v . RAFI Q MASI H  wherein the 

Suprem e Court  had fram ed certain guidelines where the am ount  paid 

to the em ployees cannot  be recovered. Therefore, the counsel for the 

pet it ioner subm its that  appropriate orders be passed in the writ  

pet it ion direct ing the respondents to refund the recovered am ount  

from  the gratuity of the pet it ioner in term s of the law laid by the 

Suprem e Court  supra. 

 

5. The learned Governm ent  Pleader appearing for the respondents 

subm its that  the respondents, on not icing that  the pet it ioner was 

erroneously paid excess am ount  in the pay scales, have passed 

appropriate orders and no illegality or irregular ity has been com m it ted 

by the respondents. Therefore, there are no m erits in the writ  pet it ion 

and it  is liable to be dism issed. 

 

6 This Court , having considered the r ival subm issions m ade by 

both part ies, is of the view that  the issue raised in the writ  pet it ion is 

squarely covered by the judgm ent  of the Hon’ble Suprem e Court  in 

Civil Appeal No.11527 of 2014 dated 18.12.2014 i.e. STATE OF 

PUNJAB v . RAFI Q MASI H  wherein the Suprem e Court  has 

categorically held as under:  

“6 . I t  is not  possible to postulate all situat ions of hardship, 

which would govern employees on the issue of recovery, where 

paym ents have m istakenly been made by the employer,  

in excess of their ent it lement . Be that  as it  may, based on the 

decisions referred to herein above, we may, as a ready 

reference, sum m arise the following few situat ions, wherein 

recoveries by the employers, would be imperm issible in law:  

 

( i)  Recovery from  employees belonging to Class- I I I  and 

Class- I V service (or Group ‘C’ and Group ‘D’ service) . 

 

( ii)  Recovery from  ret ired employees, or employees who 

are due to ret ire within one year, of the order of 

recovery. 
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( iii)  Recovery from  em ployees, when the excess paym ent  

has been made for a period in excess of five years, 

before the order of recovery is issued. 

 

( iv)  Recovery in cases where an employee has wrongfully 

been required to discharge dut ies of a higher post , and 

has been paid accordingly, even though he should 

have r ight fully been required to work against  an 

infer ior post . 

 

(v)  I n any other case, where the Court  arr ives at  the 

conclusion, that  recovery if made from  the employee, 

would be iniquitous or harsh or arbit rary to such an 

extent , as would far outweigh the equitable balance of 

the em ployer’s r ight  to recover.”  

 

 Adm it tedly, as the case of pet it ioner falls under aforesaid 

clauses ( ii)  and ( iii)  and as the respondents have paid the said excess 

am ount  for m ore than five years, the writ  pet it ion is allowed and the 

respondents are directed to refund the am ount  of R.1,89,017/ -  

recovered from  the gratuity of the pet it ioner within a period of four (4)  

weeks from  the date of receipt  of a copy of this order.  

Pending m iscellaneous pet it ions shall stand closed. There shall be no 

order as to costs. 

________________________ 

ABHI NAND KUMAR SHAVI LI , J 
July 16, 2019 

DSK 


