
THE HON' BLE Dr . JUSTI CE SHAMEEM AKTHER  

CRI MI NAL REVI SI ON CASE No .2 5 8 7  OF 2 0 1 7  

ORDER:   

This Crim inal Revision Case, under Sect ions 397 and 401 of 

Code of Crim inal Procedure, 1973 ( for short  “Cr.P.C” ) , is filed by 

the pet it ioner aggrieved by the order dated 07.08.2017 passed in 

M.C.No.152/ 2015 by the learned Addit ional Met ropolitan Sessions 

Judge for the Trial of JHCBBC-cum -Addit ional Fam ily Judge, 

Hyderabad, in dism issing the M.C filed under Sect ion 125 Cr.P.C 

claim ing m aintenance from  the respondent  No.2 herein.  

2. Heard argum ents of Sri C. Raghu, learned counsel appearing 

for Sri V.B.Gopal Krishna, learned counsel for the pet it ioner;  

learned Addit ional Public Prosecutor for the respondent  No.1/ State;  

Sri Maj  Pankaj  Rai/ respondent  No.2 appeared as party- in-person 

and perused the record.  

3. I t  is contended by learned counsel for the pet it ioner that  the 

pet it ioner is the legally wedded wife of respondent  No.2 and the 

m arr iage was solem nized on 13.12.2014 as per the custom s 

prevailing in the Hindu law.  The respondent  No.2 being widower, 

m arr ied the pet it ioner, who is a divorcee. The second m arr iage of 

the part ies was hurr iedly fixed at  the behest  of the respondent  

No.2, after consult ing ast rologers, after the death of his first  wife. 

Thereafter, the pet it ioner was subjected to lot  of m ental and 

physical torture and was also subjected to cruel behaviour in the 

hands of the 2nd respondent / party- in-person and this ult im ately 

dr iven the pet it ioner out  of m at rim onial house. Therefore, she was 
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const rained to file com plaint  against  the respondent  No.2 for the 

offences under Sect ions 498-A, 406 and 500 I PC and the police 

also filed charge sheet . Learned counsel contended that  though the 

second m arr iage of the pet it ioner was perform ed with the 

respondent  No.2 during pendency of the FCA No.109/ 2007 before 

the Hon’ble High Court , the provision under Sect ion 15 of Hindu 

Marr iage Act , 1955 have no applicat ion. I t  operates only against  

the husband and in support  of his subm ission, he relied upon the 

decision reported in An u r ag  Mi t t a l  v . Sh ai ly  Mish r a Mi t t a l 1  and 

contended that  without  taking the aforem ent ioned factors into 

considerat ion, the Court  of Sessions was pleased to allow the 

Crl.R.P.No.192/ 2017 on 23.01.2018 filed by the 2nd respondent  

herein, which is irregular and erroneous. The pet it ioner herein 

would com e under the purview of ‘wife’ as defined under Sect ion 

125 (b)  Cr.P.C and is ent it led for m aintenance as sought  for, and 

ult im ately prayed to set  aside the order im pugned.  I n support  of 

his subm issions, he relied upon the following decisions:  

i)  Ash ok  Rat t i  La l  Tr iv ed i  v . An j an i  Mad h u su d an  Oza 2  

ii)  Deok i  Pan j h iy ar a v . Sh ash i  Bh u sh an  Nar ay an  Azad  an d  

o t h er s3  

4. Respondent  No.2 appeared as party- in-person and 

vehem ent ly contended that  the pet it ioner by suppressing the fact  

of her first  m arr iage m arr ied him  on 13.12.2014, and that  the 

second m arr iage is a nullit y. Even after the grant  of divorce in 

O.P.No.847/ 2000 by the Fam ily Court , pet it ioner herein filed 

appeal vide FCA No.109/ 2007 before the Hon’ble High Court .  

                                                 
1
 AIR 2018 SC 3983 

2
 MANU/DE/0130/1967= 4(1968) DLT 235 

3
 AIR 2013 SC 346 
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During the pendency of the appeal and by not  disclosing the 

m aterial facts, the pet it ioner perform ed the second m arr iage with 

the respondent  No.2.  Sect ion 15 of the Hindu Marr iage Act , 1955 

applies to both the part ies to the dispute. Having com e to know the 

m ischief played by the pet it ioner i.e., suppressing the pendency of 

appeal and existence of first  m arr iage, respondent  No.2 filed 

O.P.No.475/ 2015 before the Judge, Addit ional Fam ily Court , 

Hyderabad under Sect ion 12(1)  of Hindu Marr iage Act  on 

20.04.2015.  Respondent  No.2 further argued that  as the second 

m arr iage is a nullit y, the pet it ioner herein does not  com e under the 

definit ion of ‘wife’ as envisaged under Sect ion 125 (b)  Cr.P.C and 

she is not  ent it led for any m aintenance. Ult im ately, the 2nd 

respondent / party- in-person prayed to dism iss the revision. I n 

support  of his subm ission, the 2nd respondent / party in person 

relied upon the following decisions:  

i)  An u r ag  Mi t t a l  v . Sh ai ly  Mish r a Mi t t a l  (1 supra)   

ii)  Sm t . Yam u n ab ai  An an t r ao  Ad h av  v . An an t r ao  Sh iv r am  

Ad h av 4   

iii)  M.M.Malh o t r a  v . Un ion  o f  I n d ia  an d  o t h er s5  

5. I n view of the subm issions m ade by both sides, the following 

point  has com e up for determ inat ion:  

“ W h et h er  t h e im p u g n ed  o r d er  d at ed  0 7 .0 8 .2 0 1 7  

p assed  in  M.C.No .1 5 2 / 2 0 1 5  b y  t h e lear n ed  

Ad d i t ion al  Met r op o l i t an  Session s Ju d g e f o r  Tr ia l  o f  

JHCBBC- cu m - Ad d i t ion a l  Fam i ly  Ju d g e, Hy d er ab ad , 

i s l iab le t o  b e set  asid e?”  

                                                 
4
 AIR 1988 SC 644 

5
 AIR 2006 SC 80 
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6. POI NT:  

 There is no dispute with regard to the perform ance of 

m arr iage in between the pet it ioner and the respondent  No.2 on 

13.12.2014 as per the custom s prevailing in Hindu law.  I t  is also a 

fact  that  the pet it ioner has preferred an appeal vide FCA 

No.109/ 2007 before the High Court  against  the grant  of divorce on 

28.06.2005 in O.P.No.847/ 2000. I t  is pert inent  to state that  before 

perform ance of the second m arr iage on 13.12.2014, the said 

appeal was pending and it  was dism issed as withdrawn on 

02.09.2016 i.e., after perform ance of the second m arr iage.  

7. I t  is appropriate to refer the provisions under Sect ions 5, 11 

and 15 of Hindu Marr iage Act , 1955, which reads as follows:  

 “ Sect ion  5  -  Con d i t ion s f o r  a  H in d u  m ar r iag e  

A m arr iage m ay be solem nized between any two Hindus, if the 

following condit ions are fulfilled, nam ely-  

( i)  neither party has a spouse liv ing at  the t im e of the 

m arr iage;  

( ii)  at  the t im e of the m arr iage, neither party-  

(a)  is incapable of giving a valid consent  to it  in 

consequence of unsoundness of m ind;  or 

(b)  though capable of giving a valid consent , has been 

suffer ing from  m ental disorder of such a kind or to such an 

extent  as to be unfit  for m arr iage and the procreat ion of 

children;  or 

(c)  has been subject  to recurrent  at tacks of insanity  

( iii)  the br idegroom  has com pleted the age of twenty-one years 

and the bride, the age of eighteen years at  the t im e of the 

m arr iage;  

( iv)  the part ies are not  within the degrees of prohibited 

relat ionship unless the custom  or usage governing each of them 

perm its of a m arr iage between the two;  

(v)  the part ies are not  sapindas of each other, unless the 

custom  or usage governing each of them  perm its of a m arr iage 

between the two;  
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Sect ion  1 1  -  Vo id  m ar r iag es:  

Any m arr iage solem nised after the com m encem ent  of this Act  

shall be null and void and m ay, on a pet it ion presented by 

either party thereto against  the other party, be so declared by 

a decree of nullity if it  cont ravenes any one of the condit ions 

specified in clauses ( i) ,  ( iv)  and (v)  of sect ion 5.”   

Sect ion  1 5  -  Div o r ced  p er son s w h en  m ay  m ar r y  again  

When a m arr iage has been dissolved by a decree of divorce and 

either there is no r ight  of appeal against  the decree or, if there 

is such a r ight  of appeal, the t im e for appealing has expired 

without  an appeal having been presented, or an appeal has 

been presented but  has been dism issed, it  shall be lawful for 

either party to the m arriage to m arry again.”  

8. I t  is also apt  and appropriate to refer the decision in An u r ag  

Mi t t a l ’s case (1 supra) , wherein the Apex Court  held thus:  

“18. Sect ion 15 of the Act  provides that  it  shall be lawful for either 

party to m arry again after dissolut ion of a m arr iage if there is no 

r ight  of appeal against  the decree. A second m arr iage by either 

party shall be lawful only after dism issal of an appeal against  the 

decree of divorce, if filed. I f there is no r ight  of appeal, the decree 

of divorce rem ains final and that  either party to the m arriage is 

free to m arry again. I n case an appeal is presented, any marr iage 

before dism issal of the appeal shall not  be lawful. The object  of 

the provision is to provide protect ion to the person who has filed 

an appeal against  the decree of dissolut ion of m arr iage and to 

ensure that  the said appeal is not  frust rated. The purpose of 

Sect ion 15 of the Act  is to avert  com plicat ions that  would ar ise 

due to a second m arr iage during the pendency of the appeal, in 

case the decree of dissolut ion of m arr iage is reversed. The 

protect ion that  is afforded by Sect ion 15 is pr im arily to a person 

who is contest ing the decree of divorce. 

19. Aggrieved by the decree of divorce, the Appellant  filed an 

appeal and obtained a stay of the decree. During the pendency of 

the appeal, there was a set t lem ent  between him  and his form er 

spouse. After entering into a set t lem ent , he did not  intend to 

contest  the decree of divorce. His intent ion was m ade clear by 

filing of the applicat ion for withdrawal. I t  cannot  be said that  he 

has to wait  t ill a form al order is passed in the appeal, or otherwise 

his m arr iage dated 06.12.2011 shall be unlawful. Following the 

principles of purposive const ruct ion, we are of the opinion that  the 



  

 

6 

rest r ict ion placed on a second m arr iage in Sect ion 15 of the Act  t ill 

the dism issal of an appeal would not  apply to a case where part ies 

have set t led and decided not  to pursue the appeal. 

20. I t  is not  the case of the Appellant  that  the m arr iage dated 

06.12.2011 is lawful because of the inter im  order that  was passed 

in the appeals filed by him  against  the decree of divorce. He 

rested his case on the pet it ion filed for withdrawal of the appeal. 

The upshot  of the above discussion would be that  the denouement  

of the Fam ily Court  is correct  and upheld, albeit  for different  

reasons. The conclusion of the High Court  that  the m arr iage dated 

06.12.2011 is void is erroneous. Hence, the judgment  of the High 

Court  is set  aside.”  

9. I n the aforem ent ioned decision, an applicat ion to withdraw 

the appeal filed challenging the divorce granted in between the 

part ies was filed on 28.11.2011 before the Regist rar of the High 

Court  of Delhi. Thereafter,  the said appeal was dism issed as 

withdrawn on 20.12.2011.  After filing the withdrawal applicat ion in 

the Regist ry, the second m arr iage in between the part ies was 

perform ed on 06.12.2011. I n the case on hand, the appeal filed by 

the pet it ioner/ de facto com plainant  herein before the High Court  

vide FCA No.109/ 2007 was dism issed as withdrawn on 02.09.2016 

and the second m arr iage in quest ion was perform ed on 

13.12.2014. Before the perform ance of second m arr iage, no 

applicat ion was filed by the pet it ioner to withdraw the said appeal. 

Moreover, the appeal was withdrawn m uch after the perform ance 

of second m arr iage i.e., on 02.09.2016 as indicated above.  The 

facts in the afore-m ent ioned decision are dist inct  from  the case of 

the pet it ioner/ de facto com plainant .  

10. I n Ash ok  Rat t i  La l  Tr iv ed i ’s case (2 supra) , wherein it  was 

held that  the husband on the ground of declarat ion of nullit y of 

m arr iage cannot  be exonerated from paying perm anent  alim ony to 
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his wife.  I n Deok i  Pan j h iy ar a ’s case (3 supra) , it  was held that  

the wife was granted inter im  m aintenance by the Trial Court  and 

the sam e was confirm ed by the Sessions Court , the Hon’ble High 

Court  was pleased to set  aside the sam e on the ground of nullit y of 

the m arr iage. However, the Apex Court  held that  unless the 

m arr iage is declared as null and void by the com petent  Court , the 

interference by the High Court  was unwarranted. The 

aforem ent ioned decisions have no applicat ion to the case on hand 

as the m arr iage in between the part ies to the lis is declared as 

nullit y as indicated below.  

11. I n Yam u n ab ai  An an t r ao  Ad h av ’s case (4 supra) , the Apex 

Court  observed that  the m arr iage of a wom an in accordance with 

the Hindu r ites with a m an having a liv ing spouse is a com plete 

nullit y in the eye of law and she is not  ent it led to the benefit  of 

Sect ion 125 of the Code. I t  was further observed that  Clause (1) ( i)  

of Sect ion 5 lays down, for lawful m arr iage, the necessary 

condit ion is that  neither party should have a spouse liv ing at  the 

t im e of the m arr iage. A m arriage in cont ravent ion of this condit ion 

is null and void under Sect ion 11 of the Act . The m arr iages covered 

by Sect ion 11 are void- ipso- jure, that  is, void from  the very 

incept ion, and have to be ignored as not  exist ing in law at  all if and 

when such a quest ion ar ises. Although the Sect ion perm its a form al 

declarat ion to be m ade on the presentat ion of a pet it ion, it  is not  

essent ial to obtain in advance such a form al declarat ion from  a 

Court  in a proceeding specifically com m enced for the purpose. The 

m arr iage of the appellant  m ust , therefore, be t reated as null and 
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void from  its very incept ion. The above proposit ion was reiterated 

by the Apex Court  in M.M.Malh o t r a ’s case (5 supra) . 

12. The m aterial placed on record clearly establishes that  there 

was m arital relat ionship between the pet it ioner and her first  

husband and the m arr iage between them  subsisted as on 

13.12.2014. I t  establishes that  the second m arr iage in between the 

pet it ioner and the 2nd respondent  was perform ed during the 

subsistence of the first  m arr iage of the pet it ioner. Therefore, it  is a 

nullit y.  There is also m aterial to substant iate that  by suppressing 

the m aterial facts with regard to the first  m arr iage of the 

pet it ioner, the m arr iage in between the pet it ioner and respondent  

No.2 was perform ed. Even though there was a second m arr iage in 

between the part ies to the lit igat ion on 13.12.2014, it  is not  a 

m arr iage in the eye of law.  I t  is only a nullit y.  Therefore, there is 

no m arital relat ionship in between the part ies to the dispute. 

13. I t  is appropriate to ext ract  the provisions under Sect ion 125 

Cr.P.C, which reads as follows:  

“ 1 2 5 . Or d er  f o r  m ain t en an ce o f  w iv es, ch i ld r en  an d  

p ar en t s. 

(1)  I f any person having sufficient  m eans neglects or refuses to 

m aintain-  

(a)  his wife, unable to m aintain herself, or 

x x x x x….”  

14. No doubt , a legally wedded wife is ent it led to claim  

m aintenance from  her husband when she has no sufficient  m eans 

to m aintain herself.  As it  has been pointed out , the m arr iage in 

between the pet it ioner and the respondent  No.2 was perform ed on 

13.12.2014 during the subsistence of first  m arr iage in between the 

pet it ioner and her first  husband. So the m arr iage held between the 
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part ies to the lis is a nullit y.  When the m arr iage is declared as null 

and void, the wife is not  ent it led for m aintenance under Sect ion 

125 Cr.P.C.  The learned Sessions Judge has elaborately dealt  with 

the legal validity of the second m arr iage and assigned num ber of 

reasons while dism issing the M.C filed by the pet it ioner herein. The 

content ions raised by the pet it ioner herein were r ight ly answered 

by the learned Sessions Judge. There is no illegality or im propriety 

in the im pugned order passed by the learned Sessions Judge, 

dism issing the claim  of the pet it ioner for m aintenance. The 

Crim inal Revision Case is devoid of m erit  and is liable to be 

dism issed.   

15. Accordingly, the Crim inal Revision Case is dism issed. 

Miscellaneous pet it ions, if any pending, shall stand closed. 

 

______________________ 

                                                           Dr . SHAMEEM AKTHER, J 

Date:  09.04.2019  
scs 


