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ORDER:  { Per the Hon’ble the Chief Just ice Sri Just ice Raghvendra Singh Chauhan}  

 
 

 The Union of I ndia and others have challenged the legality of 

the order dated 31.01.2019 passed by the Cent ral Adm inist rat ive 

Tr ibunal, Hyderabad Bench, Hyderabad, in O.A.No.21/ 841/ 2018 

whereby the learned Tribunal had allowed the OA filed by the 

respondent  and had issued the following direct ions:  

“7. The respondents are, therefore, directed to consider as 

under:  

i)  To promote the applicant  on adhoc basis as 

Superintendent  of GST, Cent ral Excise and Custom s 

w.e.f 10.8.2018 on par with his juniors who were 

promoted vide establishment  orders dated 10.8.2018 

subject  to the condit ion that  all other parameters for 

such promot ion are fulfilled by the applicant . 

 

ii)  The pay and allowances of the applicant  are to be 

drawn and paid to the applicant  in the prom oted post  

from  the date of his joining the post . 

 

iii)  Time calendered fro implementat ion of the order is  

3 m onths from  the date of receipt  of this order. 

 

iv)  No order to costs.”  

 

2. Briefly, the facts of the case are that  the respondent  (henceforth 

to be referred as applicant )  had appeared for the post  of I nspector of 

Custom s and Cent ral Excise against  the not if icat ion issued in 2006. 

After having undergone the ent ire select ion process, the applicant  was 

not  appointed ostensibly on the ground that  there was a discrepancy in 

his caste cert ificate. Since the applicant  was posted in New Delhi,  

he filed a writ  pet it ion before the Hon’ble High Court  of Delhi, nam ely,  

WP.No.9185 of 2009. I nit ially, the Hon’ble High Court  granted inter im  

stay in favour of the applicant  by direct ing the respondents therein to 

keep one vacancy in favour of the applicant . Subsequent ly,   

the applicant  withdrew the writ  pet it ion and filed an OA before the 

Principal Bench at  Delhi, nam ely, O.A.No.102 of 2010. The learned 

Tribunal cont inued the inter im  order granted by the Hon’ble High Court  
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of Delhi. By order dated 03.03.2011, the OA was finally allowed in 

favour of the applicant . However, it  took the Union of I ndia two years 

t im e to im plem ent  the order of the learned Tribunal. Eventually,  

by order dated 07.01.2013, the applicant  was appointed as I nspector  

of Custom s and Cent ral Excise against  the post  which was kept  unfilled 

from  2009. 

 

3. The pet it ioners issued a senior ity list  in 2014 wherein the nam e 

of the applicant  was shown at  Sl.No.592 along with others, who were 

appointed as per the 2006 not ificat ion. 

 

4. According to the recruitm ent  rules, the post  of Superintendent  is 

a prom ot ional post .  The post  is to be filled up from  the cadre of the 

I nspectors. The eligibilit y required is that  the person should be worked 

as an I nspector for eight  years. By let ter dated 14.03.2018,  

the pet it ioner No.5, the Addit ional Com m issioner (P&V) , Cent ral Taxes, 

Hyderabad Com m issionerate, convened a DPC for considerat ion to 

prom ot ion to Superintendent . Along with the let ter, the list  of 

I nspectors was enclosed clearly indicat ing those who have com pleted 

eight  years of service on 01.04.2018 and those who did not . According 

to the said let ter, the applicant  had not  com pleted eight  years of 

service.   

 

5. Since the applicant  was aggrieved by the fact  that  the authority 

claim ed that  he had not  com pleted eight  years of service, he filed a 

representat ion on 02.08.2018. I n the representat ion, he brought  it  to 

the not ice of the pet it ioners, the order passed by the Hon’ble High 

Court  of Jharkhand in WP.No.1352 of 2007 on ident ical facts wherein 

the consequent ial benefits were given to the pet it ioner therein based 

on not ional appointm ent . However, the said representat ion did not  

elicit  any response and therefore, the applicant  filed the present  OA. 
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As m ent ioned hereinabove, by order dated 31.01.2019, the OA has 

been allowed by the learned Tribunal. Hence, the present  pet it ion 

before this Court .  

 

6. Mr. N. Rajeshwar Rao, learned Assistant  Solicitor General, 

subm its that  the learned Tribunal is not  just ified in direct ing the 

pet it ioners to prom ote the applicant  on the post  of Superintendent  of 

GST with effect  from  10.08.2018 on par with his juniors, who were 

prom oted by the order dated 10.08.2018. But  according to the learned 

counsel, since the applicant  did not  work on the post  of I nspector,  

and was finally appointed on the said post  by order dated 07.01.2013, 

therefore, as on 14.03.2018, he had not  com pleted the actual service 

of eight  years. According to the learned counsel, the said posit ion has 

been m issed by the learned Tribunal. Therefore, the im pugned order 

deserves to be interfered by this Court .  

 

7. On the other hand, Mr. M.V. Krishna Mohan, learned counsel for  

the applicant , subm its that  in a catena of cases the Hon’ble Suprem e 

Court  has duly opined that  in case a person could not  be appointed for 

no fault  of his, the not ional appointm ent  has to be given. Therefore, 

the period for which he m ay not  have worked st ill needs to be counted 

for seeing the num ber of years he had served the departm ent . 

According to the learned counsel, the applicant  was not  perm it ted from  

serving the pet it ioner for no fault  of his. Therefore, the learned 

Tribunal was just ified in passing the direct ions m ent ioned hereinabove. 

Therefore, the learned counsel has supported the im pugned order.  

 

8. Heard the learned counsel for the part ies and perused the 

im pugned order. 

 

9. I n the case of Bal  Kish an  v . Delh i  Ad m in ist r a t ion  [ 1989 Supp 

(2)  SCC 351] , the Apex Court  has opined that  “ I n service, there could 
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be only one norm  for confirm at ion or prom ot ion of persons belonging 

to the sam e cadre. No junior shall be confirm ed or prom oted without  

consider ing the case of his senior. Any deviat ion from  this pr inciple will 

have dem oralising effect  in service apart  from  being cont rary to  

Art icle 16(1)  of the Const itut ion” .   Moreover, in the case of  

G. Han u m an t h a Red d y  v . Un ion  o f  I n d ia  [ (1986)  APLJ 16] , the 

Hon’ble High Court  of Andhra Pradesh has observed as under:  

“7 . With due respect  we are unable to agree with the reasoning 

adopted by the learned Judge. I t  is adm it ted on all hands that  

the pet it ioner was ent it led to have his senior ity in the post  of 

Deputy Collector reckoned from  16-9-1949. I f the orders were 

passed in t im e, as the Governm ent  ought  to have norm ally 

done, the pet it ioner who had been confirm ed in the rank of 

Deputy Collector with effect  from 1-11-1956 by 

G.O.Ms.No.1125 dated 10-9-1979 would have been in terms of 

clause ( I )  of Rule 4, eligible for being considered for inclusion in 

the panel for the year 1958, on his complet ing 8 years as on 

15-9-1957. The belated recognit ion of and giving effect  to the 

legit im ate r ights of the pet it ioner, that  too as a result  of the 

relent less fight  he had to carry on, should not  operate to his 

prejudice in the mat ter of considerat ion for promot ion, as the 

pet it ioner was in no way responsible for the delay. Just ice has 

been delayed to him ;  but  let  it  not  be denied to him  com pletely. 

Rules and Regulat ions, in our view, are intended to advance, 

not  to frust rate the cause of just ice. Merely on the ground that  

there is no posit ive direct ion in the rule to the select ion 

com m it tee to reckon not ional senior ity, in the absence of any 

prohibit ion in the rules against  not ional seniority being taken 

into account  for the purpose of eligibilit y for being considered 

for inclusion in the panel, if the commit tee refuses to include 

the period covered by the not ional senior ity, rest r ict ing it  to 

actual service in the post  of Deputy Collector or it s equivalent  

post , it  would amount  to perpetuat ion of injust ice. I t  is to be 

also not iced that  the rule also does not  speak about  the ‘actual 

service’. I t  speaks only about  ‘cont inuous service’, which could 

normally m ean actual service, but  in peculiar circumstances it  

could include not ional service also. We m ust  rem em ber that  the 

conferm ent  of not ional senior ity on the writ  pet it ioner was not  a 

gratuitous act , but  som ething due in recognit ion of his legal 

r ight . Undisputedly the pet it ioner would have been considered 
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for inclusion in the 1958 list  had this recognit ion com e in t im e. 

Because of the delay in according this recognit ion, to which 

pet it ioner made no cont r ibut ion, the writ  pet it ioner had suffered 

enough throughout  the t im e he was in service;  and it  would be 

only a token of what  he deserved if now he is t reated to have 

been eligible for being considered for inclusion in the 1958 list  

on the basis of his not ional senior ity, which m ight  result  in his 

ent it lement   

 

10. Adm it tedly, in the present  case, the applicant  was to be selected 

against  the not ificat ion of 2006. For no fault  of his, he was denied 

appointm ent  on 07.01.2013. Meanwhile, the persons, who were 

juniors in the m erit  list , were already appointed. Therefore, not ional 

appointm ent  has to be given to him . Hence, the learned Tribunal was 

certainly j ust ified in direct ing the pet it ioners to prom ote the applicant  

from  10.08.2018.  

 

For the reasons stated above, this Court  does not  find any 

illegality or perversity in the im pugned order. This writ  pet it ion is 

devoid of m erit  and is hereby dism issed. As a sequel,   

the m iscellaneous pet it ions, pending if any, shall stand closed.  

There shall be no order as to costs. 

 

_ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _  

RAGHVENDRA SI NGH CHAUHAN, CJ 

 

 

 

_ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _  

A. ABHI SHEK REDDY, J 
December 30, 2019 

DSK 

 

 


