
HON’ BLE SRI JUSTICE V. RAMASUBRAMANIAN 

AND 

HON’ BLE SRI JUSTICE ABHINAND KUMAR SHAVILI  

WRIT PETITION No. 24389 of 2017  
 
ORDER: (per V. Ramasubramanian, J) 
  

1) Challenging an at tempt  made by the advocate-commissioner 

appointed by the Chief Met ropolitan Magist rate, under Sect ion 14 

of the Securit izat ion and Reconst ruct ion of Financial Assets and 

Enforcement  of Security Interest  Act , 2002 (for short  “ the 

Securit izat ion Act ” ), to take possession of a property, the 

borrowers have come up with the above writ  pet it ion.   

2) Heard Dr.K.Lakshmi Narasimha, learned counsel for the 

pet it ioners and Mr.A.Krishnam Raj u, learned counsel for the bank.   

3) It  appears that  the pet it ioners availed credit  facilit y from the 

respondent -bank and commit ted default .   After the account  

became a non-performing asset , a demand not ice under Sect ion 13 

(2) of the Securit izat ion Act  was issued on 30.07.2011 followed by 

a possession not ice dated 09.12.2011 under Sect ion 13 (4) of the 

Securit izat ion Act .   

4) The bank f iled an applicat ion under Sect ion 14 of the 

Securit izat ion Act  in Crl.M.P.No.1190 of 2017 in which an order was 

passed appoint ing an advocate-commissioner on 13.06.2017.  

Challenging the said order the pet it ioner f iled S.A.No.252 of 2017 

on the f ile of the Debts Recovery Tribunal, Hyderabad under 
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Sect ion 17 of the Securit izat ion Act .  The Debts Recovery Tribunal 

passed a condit ional order which reads as follows:  

“ Having regard to the facts and circumstances of the case 

and in the interest  of j ust ice, interim stay can be granted 

on certain condit ions.  Accordingly, there shall be an 

interim stay of all further proceedings by the Respondent  

Bank, including taking physical possession of the pet it ion 

schedule property pursuant  to the orders passed by the 

Ld.CMM, Hyderabad in Crl.M.P.No.1190/ 2017 and the 

Possession Not ice dated 09.12.2011, subj ect  to the 

pet it ioner deposit ing 25% of the total outstanding dues in 

two instalments – f irst  instalment  of 10% amount  is 

directed to be deposited within one week from today and 

the second instalment  of 15% amount  within two weeks 

thereafter, direct ly with the respondent  bank.  In the 

event  of failure of compliance of any of the aforesaid 

condit ions, interim stay shall stand vacated and the 

respondent  bank shall be at  liberty to proceed further in 

accordance with law.”   

5) It  appears that  after the advocate-commissioner failed to 

execute the warrant , the Chief Met ropolitan Magist rate appointed 

another advocate-commissioner by order dated 14.07.2017. 

Challenging that  order, the pet it ioner came up with the above writ  

pet it ion.   

6) On 24.07.2017, when the writ  pet it ion came up for orders as 

to admission, this Court  passed an interim order which reads as 

follows:  

“ From the material placed on record, we f ind that  the 

Magist rate, who entertained the applicat ion under Sect ion 

14 of the Securit isat ion and Reconst ruct ion of Financial 

Assets and Enforcement  of Security Interest  Act , 2002, was 

not  even informed of the presence of tenants in port ions 

of the secured asset  and an order was passed st raight  away 
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direct ing the Advocate Commissioner to give 15 days t ime 

to execute the warrant  against  them. This procedure is 

cont rary to the law laid down by the Supreme Court  in 

Harshad Govardhan Sondagar v. Internat ional Assets 

Reconst ruct ion Company Limited [(2014) 6 SCC 1]. It  is 

also alleged that  the Bank resorted to highhanded 

arbit rary act ion in seeking to secure possession of the 

secured asset  despite the pet it ioners offer to tender a sum 

of Rs.6,00,000/ - by way of Bankers Cheques.  

          The W.P.M.P. is accordingly ordered as prayed for. 

The f irst  respondent  Bank shall forthwith redeliver 

possession of the subj ect  premises.  

           Bankers Cheques bearing Nos.087456 and 087457 

drawn on State Bank of India, Shalivahananagar Branch, 

dated 15.07.2017 for a sum of Rs.3,00,000/ - each are 

produced before this Court  and the same are handed over 

to Sri A. Krishnam Raj u, learned counsel for the f irst  

respondent  Bank in open Court .  

            The pet it ioner shall however deposit  25% of the 

total outstanding dues in terms of the order passed by the 

Debts Recovery Tribunal, Hyderabad, within the t ime 

st ipulated. Due credit  shall be given to the sum of 

Rs.6,00,000/ - which is now handed over by way of Bankers 

Cheques to the learned counsel for the f irst  respondent  

Bank.”  

7) Pursuant  to the aforesaid order, the bank appears to have 

handed over possession back to the pet it ioners.  Therefore at  this 

stage, the quest ion of adj udicat ing the correctness of the order of 

the Chief Met ropolitan Magist rate in appoint ing a fresh advocate-

commissioner does not  arise.  In any case the warrants issued to 

two dif ferent  advocate-commissioners may be dif ferent , but  the 

order passed by the Chief Met ropolitan Magist rate under Sect ion 14 

of the Securit izat ion Act  is only one.  Therefore, the same can be 
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the subj ect  mat ter of a dispute only before one forum and not  

before two forums.   

8) Be that  as it  may, the pet it ioners have now complied with the 

condit ional order passed by the Debts Recovery Tribunal and has 

also secured back the possession of the property from the 

advocate-commissioner pursuant  to the interim order passed by 

this Court .  Therefore, at  this stage, the dismissal of the writ  

pet it ion on any technical ground should not  upset  the apple cart .    

9) But  we cannot  also omit  to take note of the fact  that  the 

measures under Sect ion 13 (4) of the Securit izat ion Act  were 

init iated way back in 2011.  According to the learned Standing 

Counsel for the bank, the pet it ioners are very prompt  in recovering 

the rents from the tenants, but  prevent ing the bank in recovering 

their dues.      

10) Therefore, the Writ  Pet it ion is disposed of direct ing the                 

st at us quo  to be maintained with respect  to possession alone and 

also direct ing the Debts Recovery Tribunal to dispose of the 

S.A.No.252 of 2017 within a period of two months from the date of 

receipt  of a copy of this order. Consequent ly, miscellaneous 

pet it ions, if  any, pending in the writ  pet it ion shall stand closed.  

No order as to costs. 

 

_____________________ 
V. RAMASUBRAMANIAN, J 

 
 

_______________________ 
                                                      ABHINAND KUMAR SHAVILI, J 

March 6, 2019  
gkv 
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