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THE HONOURABLE SRI  JUSTI CE SANJAY KUMAR  

AND 

THE HONOURABLE SRI  JUSTI CE K.LAKSHMAN 

 

C.O.M.C.A. NO.55 OF 2019 

  
J U D G M E N T 

(Per Sri Justice Sanjay Kumar) 
 

1. This appeal, under Section 13(1A) of the Commercial Courts Act, 2015 

(for brevity, ‘the Act of 2015’), was filed against the order dated 30.08.2019 

passed by the learned Judge, Commercial Court-cum-XXIV Additional Chief 

Judge, City Civil Court, Hyderabad, in C.O.P.No.74 of 2019. The said petition 

was filed by Saptarishi Hotels Pvt. Ltd, Hyderabad, and Maha Hotels Projects 

Pvt. Ltd. Hyderabad, the appellants herein, under Section 9 of the Arbitration 

and Conciliation Act, 1996 (for brevity, ‘the Act of 1996’),  to restrain 

National Institute of Tourism & Hospitality Management, Hyderabad, the 

respondent, from dispossessing them from the petition schedule property, 

viz., an extent of land admeasuring Acs.3.00 guntas in Survey No.91 (part), 

Telecomnagar, Gachibowli, Ranga Reddy District. By the order under appeal, 

the Commercial Court dismissed the petition. 

2. Andhra Pradesh Tourism Development Corporation Limited had 

allotted and transferred an extent of Acs.6.00 guntas in Survey No.91 of 

Gachibowli Village, Serilingampally Mandal, Ranga Reddy District, to the 

respondent for setting up a star hotel. Thereupon, the respondent issued an 

advertisement in daily newspapers on 28.02.2009 proposing to set up a      

four-star hotel on ‘Build, Operate and Transfer’ (BOT) basis under                 

Public-Private Partnership mode and invited proposals through a competitive 

bidding process. Upon acceptance of the appellants’ proposal, a lease 

agreement for a period of 33 years was executed by and between the 

appellants and the respondent on 04.11.2010. They also entered into a 

Development & Management Agreement on 10.08.2011.  
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3. While so, owing to delay in execution of the project, the respondent 

issued termination notice dated 23.07.2016, alleging that the appellants had 

committed breach of trust and violation of the lease and the development & 

management agreements and terminated them with immediate effect. The 

respondent requested the appellants to hand over the project site before 

30.07.2016 and pay it a sum of Rs.4,03,74,225/-. The respondent cautioned 

the appellants that in the event they failed to do so, it would initiate 

appropriate legal action against them. The appellants replied, vide letter 

dated 30.08.2016, citing the reasons for the delay in execution of the project 

and sought withdrawal of the termination notice. The respondent however 

encashed the bank guarantee furnished by the appellants on 03.10.2016.  

4. Thereupon, arbitration proceedings were initiated at the behest of the 

appellants in terms of Article 11.2 of the Lease Agreement dated 04.11.2010 

and Article 14.2 of the Development & Management Agreement dated 

10.08.2011. The Arbitral Tribunal comprised two retired Supreme Court 

Judges and a retired Judge of the erstwhile Andhra Pradesh and Calcutta 

High Courts. This Tribunal was constituted on 01.03.2017.  

5. The appellants raised the following claims before the Arbitral Tribunal: 

a) ‘To declare that the Termination Notice dated 23.7.2016 of both the 

Lease Agreement dated 24.11.2010 and Development and 

Management Agreement dated 10.08.2011 as arbitrary, illegal and 

unsustainable in law and consequently restore the said Agreements 

and direct the Respondent to abide by the terms and conditions of the 

said agreements; 

b) Grant Specific performance of both the Lease Agreement dated 

24.11.2010 and Development & Management Agreement dated 

10.08.2011 to enable the Claimants to execute the development work 

and to reach the stage of revenue sharing and also for enjoyment of 

the same for a period of 33 years from the Commercial Operational 

Date (COD) of the hotel in the interest of justice; 

c) Award damages of Rs.90,00,75,000/- (Rupees Ninety Crores and 

Seventy Five Thousand only) as mentioned in the Annexure-I , in 

addition to Specific performance in favour of the Claimants and 
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against the Respondent and also award the costs of the arbitral 

proceedings; and 

d) In the event of the Hon’ble Tribunal not granting Specific performance 

of the Lease Agreement dated 24.11.2010 and Development & 

Management Agreement dated 10.08.2011 for any reason, the 

Claimants pray for grant of overall damages in lieu of Specific 

performance as mentioned above and for which the claimant reserves 

its right to amend the Claim Statement with the permission of the 

Tribunal.’ 

 

6. In turn, the respondent raised four counter-claims: 

i) ‘Counter Claim No.1: Payment of arrears of lease rentals and 
Annual Development Premium.  

ii) Counter Claim No.2: Expected lease rentals and Annual 
Development Premium of Rs.133.04 Crores. 

iii) Counter Claim No.3: General damages of Rs.2.00 Crores.  
iv) Counter Claim No.4: Costs of the arbitration.’ 

 
7. The Arbitral Tribunal framed the following issues for determination: 

1) ‘Whether Termination Notice dated 23-07-2016 of the Lease 
Agreement dated 24-11-2010 and Development & Management 
Agreement dated 10-08-2011 is arbitrary, illegal and 
unsustainable in law? 

 

2) Whether the delay in obtaining building permission from the 
GHMC and other required permission was on account of default 
of the Claimant or on account of the delay on the part of the 
respondent? 

 

3) Whether the Termination Notice dated 23-07-2016 issued by 
the respondent for termination of the ‘Lease Agreement’ and 
‘Development & Management Agreement’ is valid and binding 
on the Claimants? 

 

4) Whether the Claimants are entitled to the relief of specific 
performance of the ‘Lease Agreement dated 24-11-2010’ and 
‘Development & Management Agreement dated 10-08-2011’ to 
enable the Claimants to execute the project and enjoy the 
revenue share for (33) years from the Commercial Operation 
date (COD), as prayed for the Claimants? 

 

5) Whether the Claimants are entitled to the relief of damages of 
Rs.90,00,75,000/-, in addition to the relief of specific 
performance as prayed by the Claimants? 

 

6) Whether the respondent is entitled to recover the Claimants 
arrears of ‘Lease Rentals’ and ‘Annual development Premium’ 
aggregating to Rs.3,47,97,912/- due as on 23-07-2016, as 
prayed under Counter Claim No.I? 

 

7) Whether the respondent is entitled to recover from the 
Claimants expected ‘Lease Rentals’ and ‘Annual Development 
Premium’ amounting to Rs.137.04 Crores, as prayed under the 
Counter Claim No.I I? 
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8) Whether the respondent is entitled for general damages of 
Rs.10.00 Crores, as prayed under Counter Claim No.I I I? 

 

9) Whether the respondent is entitled for the costs of the 
Arbitration, as prayed under Counter Claim No.IV? 

 

10)  To what relief?’ 
 

8. However, by final Award dated 06.12.2018, the Arbitral Tribunal 

rejected the claims of the appellants and the counter-claims of the 

respondent. I t was however made clear that such rejection would not 

preclude the respondent from claiming either the lease amount or the Annual 

Development Premium from the appellants for the period subsequent to the 

Award. The appellants thereupon approached the Commercial Court by way 

of C.O.P.No.14 of 2019, under Section 34 of the Act of 1996, to set aside the 

final Award dated 06.12.2018 and consequently, to allow their claims. 

I .A.No.140 of 2019 was filed by them in the said COP seeking suspension of 

the operation and effect of the Award dated 06.12.2018 as well as the notice 

of termination dated 23.07.2016, so as to enable them to continue in 

possession of the property pending disposal of C.O.P.No.14 of 2019. I t 

appears that the respondent thereafter filed an application in C.O.P.No.64 of 

2019, under Section 34 of the Act of 1996, to set aside the final Award dated 

06.12.2018 in so far as rejection of its counter-claims was concerned. 

9. Even before they approached the Commercial Court under Section 34 

of the Act of 1996, the appellants filed W.P.No.46485 of 2018 before the 

High Court for the State of Telangana and the State of Andhra Pradesh, 

assailing the action of the respondent in attempting to dispossess them and 

seeking a consequential direction to it to act in accordance with law and 

forbear from dispossessing them without following the due process of law. 

10. Though an interim order was granted in this writ petition on 

20.12.2018 that the appellants should not be dispossessed from the 

property, the writ petition itself came to be dismissed on 06.06.2019, holding 
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that the appellants had to avail common law remedies as the parameters of 

judicial review did not stand attracted in matters governed by contract. 

Aggrieved thereby, the appellants filed W.A.No.489 of 2019. 

11. The Division Bench that heard W.A.No.489 of 2019 was informed that 

the appellants had filed a stay application before the Commercial Court in 

relation to the Award dated 06.12.2018, which was to be listed for hearing 

on 18.06.2019. I t was contended that as there was threat of dispossession, 

the interim order dated 20.12.2018, which was extended during the 

pendency of the writ petition, should be continued and the respondent 

should be prevented from dispossessing the appellants at least till 

24.06.2019, so that they could plead their case before the Commercial Court. 

12. Per contra, it was contended on behalf of the respondent that even 

before the learned single Judge, it had pleaded that possession of the 

property was taken over on 19.12.2018 under a panchanama, that is, even 

before passing of the interim order on 20.12.2018.  

13. By order dated 11.06.2019, the Division Bench took note of the fact 

that both parties claimed to be in possession of the property and observed 

that it would not be appropriate to express any opinion on the question of 

possession or on the merits or demerits of the case. The Division Bench then 

observed as follows: 

  ‘Considering the fact that repeatedly the learned Single Judge 

 had granted the interim stay in favour of the appellants, and 

 considering the fact that the present appeal is nothing but a 

 continuation of the Writ Petition, this Court is of the opinion that the 

 appellants should not be dispossessed from the subject property till 

 24.06.2019. 

  However, it is made abundantly clear that, merely because this 

 Court is directing, presently, that the appellants shall not be 

 dispossessed from the subject property, even this prima facie 

 direction should not adversely influence the decision of the Arbitration 

 Court while deciding the application filed by the appellants along with 
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 their appeal filed under Section 34 of the Arbitration and Conciliation 

 Act. Moreover, any observations made by the Learned Single Judge in 

 the impugned order should not adversely effect the objective 

 assessment by the Arbitration Court while considering the appeal and 

 the application for interim relief filed by the appellants. This Court 

 certainly expects the Arbitration Court to assess the merits of the 

 case, and to pass its order strictly in accordance with law. 

  Learned Senior Counsel Mr. D. Prakash Reddy is directed to 

 submit the certified copy of the impugned order on or before 

 24.06.2019. 

  List this case on 24.06.2019.’ 

14. Thereafter, the Commercial Court took up I .A.No.140 of 2019 filed in 

C.O.P.No.14 of 2019, whereby the appellants herein had sought stay of the 

arbitral Award dated 06.12.2018 and the termination notice dated 

23.07.2016. The following point was framed for consideration by the 

Commercial Court: 

 ‘Whether the petitioners are entitled for an order to suspend 

 the operation and effect of the Arbitral Award dt.06-12-2018 by the 

 Arbitral Tribunal as well as the Notice of termination, to enable the 

 petitioner to continue in possession of the subject property, pending 

 disposal of the main petition COP No.14/2019?’ 

15. Ultimately, by order dated 21.06.2019, the Commercial Court 

dismissed the I .A. The Commercial Court adverted to the order dated 

06.06.2019 passed in W.P.No.46485 of 2018 and the order dated 11.06.2019 

passed in W.A.No.489 of 2019, apart from the merits of the matter, and 

observed that there were absolutely no equities in the case of the appellants. 

Reference was made to the factual aspects of the dispute and the 

Commercial Court concluded that there were no merits in the appellants’ 

case and as such, they were not entitled to suspension of the operation and 

effect of the arbitral Award dated 06.12.2018 and the termination notice 

dated 23.07.2016, so as to enable them to continue in possession of the 

property pending disposal of the main OP.  
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16. We may note that the arbitral Award dated 06.12.2018 was in the 

nature of a ‘nil’ Award. The only relief granted to the respondent was that 

despite rejection of its counter-claims, liberty was given to it to claim lease 

amounts/annual development premium from the appellants for the period 

after the Award. Except for the leave granted to the respondent to do so, no 

other relief was granted to either of the parties. They were also directed to 

bear their own respective costs. 

17. The order dated 21.06.2019 passed by the Commercial Court was 

subjected to revision before this Court in C.R.P.No.1503 of 2019, by the 

appellants. By order dated 16.07.2019, a Division Bench of this Court, 

comprising one of us, SK,J, and Hon’ble Sri Justice P.Keshava Rao, dismissed 

the revision, holding that as I .A.No.140 of 2019 was filed only under Section 

36(2) of the Act of 1996, it was not open to the Court to grant any interim 

relief other than stay of operation of the arbitral Award and therefore, the 

appellants could not have sought suspension of the termination notice dated 

23.07.2016. The Division Bench also noted that the issue of possession over 

the property in question never formed part of the arbitral proceedings and 

only the termination notice dated 23.07.2016 was subjected to challenge. 

The consequential relief sought in relation thereto was restoration and 

specific performance of the agreements. The respondent also did not seek 

any relief in relation to delivery of possession of the property in its counter 

claims and merely restricted itself to payment of monies. The Division Bench 

noted that the Arbitral Tribunal never dealt with the issue of possession at all 

and in consequence, the Commercial Court, while dealing with the 

application filed under Section 34 of the Act of 1996, could not go into the 

issue of possession and more so, the alleged taking over of possession by 

the respondent under the panchanama dated 19.12.2018. Significantly, this 
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was a post-Award development and did not fall for consideration before the 

Commercial Court in the petition filed under Section 34 of the Act of 1996. 

The Division Bench accordingly concluded that as the arbitral Award was a 

‘nil’ Award and suspension thereof had no consequence whatsoever, denial 

of the interim relief of suspending it was justified and no cause was made 

out to interfere therewith. The revision was accordingly dismissed. 

18. I t was in these circumstances that the appellants filed the subject 

C.O.P.No.74 of 2019 under Section 9 of the Act of 1996. Therein, the 

appellants averred that in terms of the order dated 16.07.2019 passed in 

C.R.P.No.1503 of 2019, the appropriate remedy available to them was to file 

an application under Section 9 of the Act of 1996. They asserted that they 

had been put in possession pursuant to the agreements and claimed that 

they had continued in possession since the year 2010. They further asserted 

that the respondent, without allowing the time for filing of an application 

under Section 34 of the Act of 1996 to elapse after the passing of the ‘nil’ 

Award, illegally barged into the property and tried to dispossess them by 

force but failed to do so. They further stated that they had already invested 

Rs.250.00 Crore in the project and that the project would be completed in a 

few months. According to them, material worth Rs.40.00 Crore was still lying 

in the site. They claimed that the balance of convenience was in their favour 

and that their possession over the property should be protected, pending 

disposal of the application filed under Section 34 of the Act of 1996. They 

accordingly sought an order restraining the respondent from dispossessing 

them from the subject land.  

19. The respondent filed a counter stating that there was no enforceable 

Award passed by the Arbitral Tribunal and therefore, the provisions of 

Section 9 of the Act of 1996 were not available to the appellants. I t further 
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stated that the cause of action for the subject Section 9 petition was a                 

post-Award event which was not even the subject matter of the arbitral 

proceedings and therefore, the appellants could not invoke the provisions of 

Section 9 of the Act of 1996. I t claimed that possession of the property had 

been taken by it on 19.12.2018 under cover of a panchanama in the 

presence of two public officers and therefore, the Section 9 petition was 

rendered infructuous. I t denied the assertion of the appellants that attempts 

were made to barge into the property and dispossess them highhandedly. 

According to it, the appellants failed to hand over possession. The terms of 

the agreements provided for the respondent taking over possession and it 

accordingly did so under the cover of the panchanama dated 19.12.2018 in 

the presence of revenue officials. I t denied the appellants’ claim that they 

had finished more than 80% of the project and had invested Rs.250.00 

Crore. I t also denied that balance of convenience was in favour of the 

appellants. I t reiterated that possession of the property was with it and 

asserted that no grounds were made out to grant relief to the appellants. 

20. Thereupon, the Commercial Court considered as to whether the 

appellants were entitled to the relief of restraining the respondent from 

dispossessing them from the subject property. Relying upon the judgments 

of the Bombay High Court in DI RK I NDI A PRI VATE LI MI TED V/ s. 

MAHARASHTRA STATE ELECTRI CI TY GENERATI ON COMPANY 

LI MI TED1 and of the Delhi High Court in NUSSLI  SWI TZERLAND LTD. 

V/ s. ORGANI ZI NG COMMI TTEE, COMMONWEALTH GAMES2, the 

Commercial Court opined that the appellants, being parties who had lost 

before the Arbitral Tribunal, could not maintain an application under              

Section 9 of the Act of 1996. Having stated so, the Commercial Court went 

                                        
1 2013 SCC OnLine Bom 481 =  (2013) 7 Bom CR 493 
2 2014 SCC OnLine Del 4834 =  (2014) 145 DRJ 399 
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on to examine as to whether the appellants made out a case on merits for 

grant of an interim injunction. This exercise was undertaken in the light of 

the law laid down by the Supreme Court in ADHUNI K STEELS LTD. V/ s. 

ORI SSA MANGANESE AND MI NERALS PVT. LTD.3. Therein, it was held 

that the Court, while considering an application under Section 9 of the Act of 

1996, should be guided by the principles governing grant of interim 

injunctions. Even so, on merits, the Commercial Court held that the 

appellants failed to substantiate a case for grant of relief as prayed for by 

them. I t was observed that even if an injunction was granted, the appellants 

would only squat upon the property without further progress in the project, 

which would cause loss to the respondent and therefore, the balance of 

convenience was in favour of the respondent. The Commercial Court 

accordingly held that the appellants had failed to establish a prima facie case 

or balance of convenience. Hence, this appeal. 

21. Heard Sri Vikram Pooserla, learned counsel for the appellants, and                    

Sri Vedula Srinivas, learned counsel appearing on behalf of Sri N.Praveen 

Reddy, learned counsel for the respondent. 

22. As on date, two petitions filed under Section 34 of the Act of 1996 are 

pending consideration before the Commercial Court in relation to the ‘nil’ 

Award dated 06.12.2018. C.O.P.No.14 of 2019 was filed by the appellants 

while the respondent filed C.O.P.No.64 of 2019. As regards the issue of 

maintainability of the Section 9 petition, the Commercial Court was guided by 

the judgments of the Bombay and Delhi High Courts. In this regard, the 

language of Section 9 of the Act of 1996 may now be examined. This 

provision, to the extent relevant, reads as under: 

 

                                        
3 AIR 2007 SC 2563 
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‘9. I nt er im measures, et c., by Court .—(1) A party may, 

before or during arbitral proceedings or at any time after the making 

of the arbitral award but before it is enforced in accordance with 

section 36, apply to a court— 

……………………..’ 
 

23. Section 36 of the Act of 1996 is also relevant and reads as under: 
 

‘36.Enforcement .—(1) Where the time for making an 

application to set aside the arbitral award under section 34 has 

expired, then, subject to the provisions of sub-section (2), such award 

shall be enforced in accordance with the provisions of the Code of 

Civil Procedure, 1908 (5 of 1908), in the same manner as if it were a 

decree of the court. 

(2) Where an application to set aside the arbitral award has 

been filed in the Court under section 34, the filing of such an 

application shall not by itself render that award unenforceable, unless 

the Court grants an order of stay of the operation of the said arbitral 

award in accordance with the provisions of sub-section (3), on a 

separate application made for that purpose. 

(3) Upon filing of an application under sub-section (2) for stay 

of the operation of the arbitral award, the Court may, subject to such 

conditions as it may deem fit, grant stay of the operation of such 

award for reasons to be recorded in writing: 

Provided that the Court shall, while considering the application 

for grant of stay in the case of an arbitral award for payment of 

money, have due regard to the provisions for grant of stay of a 

money decree under the provisions of the Code of Civil Procedure, 

1908 (5 of 1908).’ 
 

24. As the aforestated provision hinges upon Section 34 of the Act of 

1996, it would also be appropriate to consider the scope and ambit of 

Section 34 also. This provision reads as under: 

‘34. Applicat ion for  set t ing aside arbit ral aw ard.—                   

(1)     Recourse to a Court against an arbitral award may be    

         made only by an application for setting aside such award       

         in accordance with sub-section (2) and sub-section (3). 

(2)     An arbitral award may be set aside by the Court only if— 

    (a)  the party making the application furnishes proof that— 

         (i) a party was under some incapacity, or 

         (ii) the arbitration agreement is not valid under the law     

 to which the parties have subjected it or, failing any 
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 indication thereon, under the law for the time being in  

  force; or 

      (iii) the party making the application was not given  

 proper notice of the appointment of an arbitrator or of 

 the arbitral proceedings or was otherwise unable to  

 present his case; or 

      (iv) the arbitral award deals with a dispute not  

 contemplated by or not falling within the terms of the 

 submission to arbitration, or it contains decisions on  

 matters beyond the scope of the submission to  

 arbitration: 

        Provided that, if the decisions on matters 

 submitted to arbitration can be separated from those not 

 so submitted, only that part of the arbitral award which 

 contains decisions on matters not submitted to 

 arbitration may be set aside; or 

       (v) the composition of the arbitral tribunal or the arbitral 

 procedure was not in accordance with the agreement of 

 the parties, unless such agreement was in conflict with a 

 provision of this Part from which the parties cannot 

 derogate, or, failing such agreement, was not in 

 accordance with this Part; or 

    (b) the Court finds that— 

      (i) the subject-matter of the dispute is not capable of 

 settlement by arbitration under the law for the time 

 being in force, or 

      (ii) the arbitral award is in conflict with the public policy 

 of India. 

Explanation 1.—For the avoidance of any doubt, it is clarified 

that an award is in conflict with the public policy of India, only if,— 

      (i) the making of the award was induced or affected by      

      fraud or corruption or was in violation of section 75 or   

      section 81; or 

      (ii) it is in contravention with the fundamental policy of  

      Indian law; or 

      (iii) it is in conflict with the most basic notions of morality  

      or justice. 

Explanation 2.—For the avoidance of doubt, the test as to 

whether there is a contravention with the fundamental policy of 

Indian law shall not entail a review on the merits of the dispute. 

(2A) An arbitral award arising out of arbitrations other than 

international commercial arbitrations, may also be set aside by the 
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Court, if the Court finds that the award is vitiated by patent illegality 

appearing on the face of the award: 

Provided that an award shall not be set aside merely on the 

ground of an erroneous application of the law or by reappreciation of 

evidence. 

(3) An application for setting aside may not be made after 

three months have elapsed from the date on which the party making 

that application had received the arbitral award or, if a request had 

been made under section 33, from the date on which that request had 

been disposed of by the arbitral tribunal: 

Provided that if the Court is satisfied that the applicant was 

prevented by sufficient cause from making the application within the 

said period of three months it may entertain the application within a 

further period of thirty days, but not thereafter. 

(4) On receipt of an application under sub-section (1), the 

Court may, where it is appropriate and it is so requested by a party, 

adjourn the proceedings for a period of time determined by it in order 

to give the arbitral tribunal an opportunity to resume the arbitral 

proceedings or to take such other action as in the opinion of arbitral 

tribunal will eliminate the grounds for setting aside the arbitral award.  

(5) An application under this section shall be filed by a party 

only after issuing a prior notice to the other party and such application 

shall be accompanied by an affidavit by the applicant endorsing 

compliance with the said requirement. 

(6) An application under this section shall be disposed of 

expeditiously, and in any event, within a period of one year from the 

date on which the notice referred to in sub-section (5) is served upon 

the other party.’ 
 

25. DI RK I NDI A PRI VATE LI MI TED1 and NUSSLI  SWI TZERLAND 

LTD.2 held that an unsuccessful party in an arbitration proceeding could not 

seek relief under Section 9 prior to execution of the arbitral Award. In DI RK 

I NDI A PRI VATE LI MI TED1, a Division Bench of the Bombay High Court 

was dealing with a ‘nil’ Award, as in the case on hand. An application under 

Section 34 was pending in relation to the said ‘nil’ Award, again, as in the 

case on hand. During the pendency thereof, an application was filed under 

Section 9 and an objection was raised before the learned Judge hearing the 

matter that the party could not maintain a petition under Section 9 as there 
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was no enforceable Award in its favour. The learned Judge however made 

an interim arrangement which became the subject matter of appeal before 

the Division Bench. Again, the issue of maintainability of the petition under 

Section 9 of the Act of 1996 was raised. The Division Bench opined that 

enforcement of an Award under Section 36 would enure to the benefit of the 

party who secured such an Award in the arbitral proceedings and that was 

the reason why enforceability of the Award was juxtaposed in the context of 

two time frames, the first being where an application for setting aside an 

arbitral Award had expired and the second, where an application for setting 

aside an arbitral Award was made but was refused. In other words, it was 

held that enforceability of the Award was defined with reference to the 

process of setting aside of the said Award under Section 34. The Division 

Bench concluded that an interim measure of protection within the meaning 

of Section 9 was intended to protect, through the measure, the fruits of 

successful conclusion of the arbitral proceedings and therefore, a party 

whose claim had been rejected in the arbitral proceedings could not 

obviously have the arbitral Award enforced in accordance with Section 36. 

The Division Bench further observed that the Court exercising jurisdiction 

under Section 34 was not a Court of first appeal and where an arbitral claim 

had been rejected, the Court under Section 34 could either dismiss the 

objection to the arbitral Award or set it aside. Setting aside of an arbitral 

Award rejecting a claim would not result in the claim, which was rejected by 

the Arbitrator, being decreed as a result of the judgment of the Court under 

Section 34. Once a party’s claim has been rejected, holding to the effect that 

a petition under Section 9 could be maintained by such party, per the Bench, 

would result in a perversion of the object and purpose underlying Section 9 

of the Act of 1996. The Bench observed that what such a litigating party 
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could not possibly obtain even upon conclusion of the proceedings under 

Section 34, it could not secure in a petition under Section 9, after passing of 

the ‘nil’ Award. The Bench accordingly held that the petition filed by an 

unsuccessful party in the arbitral proceedings was not maintainable under 

Section 9 of the Act of 1996. The decision of the Bombay High Court in 

DI RK I NDI A PRI VATE LI MI TED1 was challenged before the Supreme 

Court in Special Leave to Appeal (C) No.13688 of 2013 but the same was 

dismissed as infructuous on 29.11.2016. The only relief granted to the 

appellant was that the Court seized of the Section 34 petition was directed to 

dispose of the same within a time frame.  

26. In NUSSLI  SWI TZERLAND LTD.2, a Division Bench of the Delhi 

High Court followed the decision of the Bombay High Court in DI RK I NDI A 

PRI VATE LI MI TED1. In that case, an Award was passed in favour of Nussli 

Switzerland Limited and the respondent, viz., the Organizing Committee, 

filed a petition under Section 9 of the Act of 1996 to direct Nussli Switzerland 

Limited to extend the validity of a bank guarantee till conclusion of the 

proceedings that would be initiated by it under Section 34 of the Act of 1996. 

The question before the Delhi High Court was whether the losing party could 

seek such an interim measure pending determination of the objections raised 

against the Award. Quoting copiously from DI RK I NDI A PRI VATE 

LI MI TED1, the Division Bench finally agreed with the reasoning recorded 

therein. The Division Bench observed that even if the Organizing Committee 

succeeded in relation to the objections raised by it against the Award, the 

Award would only stand set aside, as Section 34 of the Act of 1996 did not 

empower the Court to modify the Award. The Division Bench accordingly 

held that the Section 9 petition filed by the Organizing Committee was not 

maintainable. The decision of the Delhi High Court in NUSSLI  
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SWI TZERLAND LTD.2 was subjected to challenge before the Supreme 

Court in Special Leave to Appeal (C) No.26876 of 2014 and by order dated 

26.09.2014, the Supreme Court directed the bank guarantee to be kept alive 

until further orders, if not already discharged. The case is pending 

consideration. 

27. The core issue, upon which both the aforestated judgments turned, 

was the understanding of the Bombay and Delhi High Courts to the effect 

that the Court exercising jurisdiction under Section 34 of the Act of 1996 

would not have the power to modify an arbitral Award. Though the language 

of Section 34 lends itself to such an interpretation, the practice in reality, in 

so far as exercise of jurisdiction under Section 34 is concerned, demonstrates 

that it is to the contrary and Courts, time and again, interfere with arbitral 

Awards in exercise of jurisdiction under Section 34 and also modify them. 

28. Reference in this regard may also be made to MCDERMOTT 

I NTERNATI ONAL I NC. V/ s. BURN STANDARD CO.LTD.4. Therein, while 

observing that the Act of 1996 makes provision for a supervisory role being 

played by Courts in relation to review of an arbitral Award and that 

intervention by the Court was envisaged only in a few circumstances, viz., in 

case of fraud or bias by the arbitrators, violation of natural justice, etc., the 

Supreme Court held that the Court could not correct errors of the arbitrators 

and could only quash the Award, leaving the parties free to begin the 

arbitration again, if desired. According to the Supreme Court, the scheme of 

the provision aims at keeping the supervisory role of the Court at a minimum 

level and this can be justified, as the parties to the agreement made a 

conscious decision to exclude the Court’s jurisdiction by opting for 

arbitration, as they preferred the expediency and finality offered by it. 
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Having held so, the Supreme Court however modified the arbitral Award in 

that case. This exercise seems to have been undertaken under Article 142 of 

the Constitution so as to do complete justice between the parties. 

29. Reference may also be made to the recent judgment of the Supreme 

Court in MADHYA PRADESH POWER GENERATI ON COMPANY 

LI MI TED V/ s. ANSALDO ENERGI A SPA5. In this case, the Court had set 

aside the Award under Section 34 of the Act of 1996. In appeal, the High 

Court set aside the said order and restored the Award. The matter then went 

before the Supreme Court. The Supreme Court observed that it was 

concerned with the point as to whether an arbitral Award could be set aside 

for being in conflict with the public policy of India. In this context, it was 

observed that an arbitral Award could be set aside if it was contrary to the 

fundamental policy of Indian law or the interest of India or justice or 

morality. Patent illegality was stated to have been added to the above three 

grounds by the decision of the Supreme Court in ONGC V/ s. SAW PI PES 

LI MI TED6. The Supreme Court further observed that such illegality must go 

to the root of the matter and in case the illegality was of a trivial nature, it 

could not be held that the Award was against public policy. Reference was 

also made to DELHI  DEVELOPMENT AUTHORI TY V/ s. 

M/ s.R.S.SHARMA7, RENUSAGAR POWER CO. LTD. V/ s. GENERAL 

ELECTRI C CO.8 and SAW PI PES LI MI TED6, wherein it was held that an 

Award could be interfered with by the Court under Section 34 of the Act of 

1996 when it was contrary to substantive provisions of law, or provisions of 

the Act of 1996, or against the terms of the contract, or was patently illegal 

or prejudicial to the rights of the parties. Reference was also made to 
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M/ s.R.S.SHARMA7 and ONGC LTD. V/ s. WESTERN GECO 

I NTERNATI ONAL LTD.9, wherein the Supreme Court had observed that an 

arbitral Award was open to challenge when the arbitrators failed to draw an 

inference which ought to have been drawn or if they had drawn an inference 

which, on the face of it, was untenable, resulting in miscarriage of justice. 

According to the Supreme Court, the power to modify the offending part of 

the Award, in case it was severable from the rest, would be available in such 

a scenario. The limit to the exercise of power by Courts under Section 34 of 

the Act of 1996 was stated to have been comprehensively dealt with in 

ASSOCI ATE BUI LDERS V/ s. DELHI  DEVELOPMENT AUTHORI TY10. As 

per this judgment, lack of judicial approach, violation of the principles of 

natural justice, perversity and patent illegality were identified as grounds for 

interference with the arbitral Award. The Supreme Court accordingly upheld 

the Award of the Arbitral Tribunal but modified it to the extent of holding 

that the claimants were not entitled to the amounts covered by the bank 

guarantees given by them. Significantly, this order was not passed in 

exercise of jurisdiction under Article 142 of the Constitution. 

30. In ADHUNI K STEELS LTD.3, the respondent had obtained a mining 

lease and entered into an agreement with the appellant for a period of ten 

years to raise manganese ore on its behalf. The respondent however 

terminated the said agreement, vide notice dated 24.11.2003. Thereupon, 

the appellant filed an application under Section 9 of the Act of 1996 seeking 

an injunction restraining the respondent from terminating its contract and 

dispossessing it. The District Court allowed the application and granted 

interim relief. This order was however set aside by the High Court in appeal. 

Aggrieved thereby, the appellant approached the Supreme Court. 
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Thereupon, the Supreme Court held that grant of an interim measure of 

protection under Section 9 of the Act of 1996 would be governed by the 

concepts of prima facie case, balance of convenience and irreparable injury. 

While dismissing the appeal, the Supreme Court however granted relief to 

the appellant in so far as it restrained the respondent from entering into a 

new contract for mining and lifting of the ore but left it open to it to carry on 

mining operations on its own in terms of the mining lease. 

31. We may also note the view taken by a learned Judge of the Gujarat 

High Court in GAI L ( I NDI A)  LTD. V/ s. LATI N RASAYANI  PRI VATE 

LTD.11. Therein, the respondent’s claim with regard to termination and 

cancellation of gas supply agreement was refused by the Arbitral Tribunal, 

vide final Award dated 30.10.2014. Pursuant thereto, the appellants issued a 

disconnection notice and eventually disconnected the gas supply. The 

respondent thereupon moved an application under Section 9 of the Act of 

1996 for interim relief by restoration of the gas supply. The said application 

was allowed directing the appellants to restore the gas supply. Aggrieved 

thereby, the appellants approached the Gujarat High Court. Reliance was 

placed upon DI RK I NDI A PRI VATE LI MI TED1 in the context of the party 

who had failed in the arbitral proceedings not being entitled to any relief 

under Section 9 of the Act of 1996 after the passing of the Award. The 

learned Judge however noted that in terms of the Division Bench decision of 

the Gujarat High Court in MADHAVPURA MERCANTI LE COOPERATI VE 

BANK LTD. V/ s. SHAH BHI MANI  CHEMI CALS PVT. LTD.12, when the 

arbitral Award is made enforceable as if it were a civil Court decree, the 

Legislature, in its wisdom, found it appropriate to provide that such 

enforcement could be made only after the time for setting aside the arbitral 
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Award under Section 34 expired, or such an application, having been made, 

had been refused. The learned Judge observed that this would ensure that 

the person aggrieved by the Award gets reasonable time to approach the 

Court for seeking the setting aside of the Award and if such an application is 

made, the same has to be disposed of before the Award can be enforced. On 

facts, the learned Judge held that the appellants had disconnected the gas 

supply and defeated the very intent underlying             Section 36 of the Act 

of 1996, whereby the arbitral Award was made enforceable only after the 

time limit for applying to set it aside under   Section 34 had expired or if 

applied, it had been refused. The learned Judge did not agree with the view 

expressed in DI RK I NDI A PRI VATE LI MI TED1 that the object and 

purpose of the interim measure after passing of the Award but before its 

enforcement was only to secure the property for the benefit of the party 

which seeks enforcement. The learned Judge opined that Section 9 did not 

draw any distinction between a party who had succeeded in the arbitral 

proceedings and a party who had failed therein. Under such circumstances, 

either party would be entitled to approach the Court seeking an interim 

measure under Section 9. As the learned Judge held that the appellants had 

enforced the Award without waiting for the period under Section 34 to 

expire, the learned Judge held that grant of relief by way of mandatory 

injunction under Section 9 was wholly justified.  

32. In WESTERN GECO I NTERNATI ONAL LTD.9, the Supreme Court 

observed that perversity or irrationality of the Arbitrators would indicate that 

the decision fell short of the standard of reasonableness and if it is proved on 

facts that the Arbitrators failed to draw an inference which ought to have 

been drawn or drew an inference which was untenable, the Award would be 
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open to challenge and may be cast away or modified, depending upon 

whether the offending part is or is not severable from the rest.      

33. In J.G. ENGI NEERS PVT. LTD. V/ s. UNI ON OF I NDI A13, the 

Supreme Court observed that it is now well settled that if an Award deals 

with and decides several claims separately and distinctly and if such Award is 

found to be bad in regard to some items, the Court would be entitled to 

segregate the Award on the items which did not suffer from any infirmity so 

that it could be upheld to that extent. The Award in that case was sustained 

in part and set aside in relation to rest of it. In effect, the Supreme Court 

modified the Award. 

34. In GAYATRI  BALASWAMY V/ s. I SG NOVASOFT 

TECHNOLOGI ES LTD.14, a learned Judge of the Madras High Court 

specifically framed and dealt with the question as to whether in exercise of 

power under Section 34, the Court would be entitled to modify the Award. 

The learned Judge observed that the language of Section 34 of the Act of 

1996 could not be construed to mean that the power of the Court thereunder 

was limited only to the setting aside of the Award leaving the parties in a 

position which was worse than what they had contemplated before 

commencement of the arbitral proceedings. The learned Judge opined that 

the remedy could not be worse than the disease and a narrow interpretation 

of Section 34 would actually spell doom for the arbitral regime and create 

mischief. The learned Judge accordingly held that the Court would have 

power under Section 34 to modify or vary the Award passed by the Arbitral 

Tribunal. Similar was the view taken by the Bombay High Court in UNI ON 

OF I NDI A V/ s. M/ S. ARCTI C I NDI A15, ANUPAM ENGI NEERS V/ s. 
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I NDI A OI L CORPORATI ON LTD.16, R.S.JI WANI  V/ s. I RCON 

I NTERNATI ONAL17 and G.D.ANKLESARI A AND CO., RATLAM, M.P. 

V/ s. AI RPORTS AUTHORI TY OF I NDI A, MUMBAI 18. A learned Judge of 

the Delhi High Court also took the same view in UNI ON OF I NDI A V/ s. 

MODERN LAMI NATORS LTD.19, wherein he opined that the power given 

to the Court to set aside the Award would necessarily include the power to 

modify it, notwithstanding the absence of express power to do so, as in the 

Arbitration Act, 1940.  

35. The aforestated case law makes it clear that the Court exercising 

power under Section 34 of the Act of 1996 is not restrained from interfering 

with the arbitral Award even by way of modification. I t can modify the 

Award, by sustaining it in relation to parts thereof and setting it aside in 

relation to others, as long as such parts are severable. Therefore, the very 

foundational premise, which formed the basis for the decisions in DI RK 

I NDI A PRI VATE LI MI TED1 and NUSSLI  SWI TZERLAND LTD.2, stands 

shaken. Once it is accepted that the Court exercising power under Section 34 

can modify the Award, if warranted, as per the provisions thereof and in the 

light of the case law cited supra, the party whose claim was rejected during 

the arbitral proceedings, as reflected in the final Award, cannot be left 

remediless (See SUNI L VASUDEVA V/ s. SUNDAR GUPTA20) during the 

pendency of the petition filed by such party under Section 34. I t may be 

necessary for such party to seek interim measures of protection, as 

contemplated under Section 9. As rightly pointed out by the Gujarat High 

Court in GAI L ( I NDI A)  LTD.11, there is no distinction drawn, as per the 

language of Section 9, between a party who has succeeded in the arbitral 
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proceedings as opposed to a party who has lost and both are equally entitled 

to invoke the provisions of Section 9, even after passing of the final arbitral 

Award but before execution thereof. In this context, it may be noted that 

even if the final Award is a ‘nil’ Award as in the case on hand, once it is 

accepted that there is a possibility of the nature of the Award being changed 

by exercise of jurisdiction by the Court under Section 34, it cannot be ruled 

out that a ‘nil’ Award may transform into an Award favouring one or the 

other party. Be it noted that in the case on hand, both parties have filed 

petitions under Section 34 and they are pending consideration. That being 

so, until the disposal of these pending petitions under Section 34, the 

appellants cannot be non-suited on the ground that the Award in question is 

a ‘nil’ Award, disentitling them from invoking the provisions of Section 9. 

36. On the above analysis, this Court holds that the Commercial Court 

was not correct in concluding that the petition filed by the appellants under 

Section 9 was not maintainable. The observations made by this Court in the 

order dated 16.07.2019 in C.R.P.No.1503 of 2019 ought to have been of 

guidance to the Commercial Court in this regard, but unfortunately, the 

Commercial Court chose to follow the decisions of the Bombay and Delhi 

High Courts, which were not binding on it. The subject petition filed by the 

appellants under Section 9 of the Act of 1996 is accordingly held to be 

maintainable. 

37. On facts, it may be noted that the relief sought by the appellants as 

an interim measure of protection, pending disposal of their Section 34 

petition, is to restrain the respondent from dispossessing them from the 

petition schedule property. Per contra, the claim of the respondent is that it 

already did so, on 19.12.2018 itself, even before passing of the interim order 

on 20.12.2018 in W.P.No.46485 of 2018. However, it may be noted that as 
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on 19.12.2018, the limitation prescribed for filing a petition under Section 34 

of the Act of 1996 in relation to the arbitral Award dated 06.12.2018 had not 

expired. We respectfully agree with the law laid down by the Gujarat High 

Court in GAI L ( I NDI A)  LTD.11 that before the expiry of such limitation, it is 

not open to a party to claim that steps were taken by it in relation to an 

Award, be it through Court or otherwise. In this regard, it may also be noted 

that the respondent baldly claims that it took possession of the petition 

schedule property on 19.12.2018 without even putting the appellants on 

notice. I ts claim is that it did so in the presence of revenue officials. I t may 

also be noted that the possession of the petition schedule property was 

delivered to the appellants pursuant to the lease agreement and there is a 

specific document, viz., the ‘Certificate of Handing Over and Taking Over 

Possession of Land’ dated 08.04.2011, which evidences the delivery of the 

petition schedule property to the first appellant by the respondent. 

Significantly, there is no such document in proof of the taking over of 

possession on 19.12.2018. That apart, when possession of the appellants 

was traceable to a lease deed, it is not open to the lessor thereunder to 

peremptorily dispossess the lessee, even after cancellation or termination of 

the lease.   

38. Significantly, in STATE OF U.P. V/ s. MAHARAJA DHARMANDER 

PRASAD SI NGH21, the Supreme Court held that after cancellation of a 

lease by it, even the Government could resume possession only in a manner 

known to or recognized by law and could not do so otherwise than in due 

course of law. Similar was the view taken by the Constitution Bench earlier in 

BI SHAN DAS V/ s. STATE OF PUNJAB22. In MEGHMALA V/ s. 
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G.NARASI MHA REDDY23, the Supreme Court observed that even a 

trespasser could not be evicted forcibly and a person in illegal occupation of 

the land has to be evicted following the procedure prescribed by law. The 

respondent therefore could not have resorted to taking over possession of 

the leased premises from the appellants without adhering to a procedure 

known to and recognized by law. The panchanama dated 19.12.2018, 

evidencing the so-called taking over of possession of the petition schedule 

property by the respondent, is therefore non est in the eye of law and does 

not constitute a valid document whereby the respondent can claim that it 

lawfully took possession of the petition schedule property. In effect, the 

appellants are deemed to be continuing in possession of the petition 

schedule property as on date.   

39. Further, there is one other complication which the respondent has to 

get over. I t is an admitted fact that the respondent issued a ‘No Objection 

Certificate’ to enable the first appellant to secure term loans from Punjab 

National Bank and Punjab Sind Bank. This certificate was issued under letter 

dated 08.09.2011 of the respondent. This letter was addressed to the first 

appellant and recorded the awareness of the respondent that the first 

appellant had secured term loans to the tune of Rs.150.00 Crore from the 

banks for development of the project and in terms of Article 4.1 of the 

registered lease deed, it permitted the first appellant to create a charge on 

the leasehold rights by mortgage/hypothecation or otherwise. I t accordingly 

confirmed that it had no objection to creation of such charge, hypothecation 

or mortgage in favour of the banks by the first appellant. Having allowed a 

charge to be created on the leasehold rights, which were admittedly alive for 

a period of 33 years, the respondent could not have cut-short the lease 
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agreement in the manner that it did without even putting the appellants on 

notice. This observation is made only for the purpose of demonstrating that 

the appellants have at least got a prima facie case. This observation shall 

however not influence the Commercial Court while exercising jurisdiction 

under Section 34 and it would be at liberty to undertake that exercise, 

uninfluenced by this order and any observations made herein, and shall 

proceed in the matter strictly in accordance with law and settled legal 

principles as adumbrated by precedential law. Further, as the appellants are 

in a position to show that they have not been divested of possession in a 

manner known to law and the so-called panchanama dated 19.12.2018, even 

if taken into consideration is non est in the eye of law, the balance of 

convenience tilts in their favour. Their claim that material worth Rs.40.00 

Crore is lying in the premises of the petition schedule property is disputed. 

However, it is an admitted fact that the appellants have already constructed 

the shell of the building. Therefore, if the respondent brings in a third party 

at this stage to complete the project, while the petition under Section 34 

filed by the appellants itself is still pending consideration, it would invariably 

cause irreparable and irreversible injury to them. Therefore, all the three 

basic ingredients for grant of interim protection under Section 9 are 

established.  

40. In terms of the decision in ADHUNI K STEELS LTD.3 and the law laid 

down in GUJARAT BOTTLI NG CO. LTD. V/ s. COCA COLA CO.24, grant of 

an interlocutory injunction during the pendency of legal proceedings is a 

matter requiring exercise of discretion by the Court and while exercising the 

discretion, the Court applies the following tests— (i) whether the plaintiff has 

a prima facie case; (ii) whether the balance of convenience is in its favour; 
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and (iii) whether the party would suffer an irreparable injury if its prayer for 

interlocutory relief is disallowed. 

41. Similar was the view taken by a Division Bench of the Andhra Pradesh 

High Court in LANCO HI LLS TECHNOLOGY PARK PVT. LTD., 

HYDERABAD V/ s. MAHABOOB ALAM KHAN25, to the effect that the 

Court must be satisfied that a strong prima facie case has been made out by 

the party seeking such relief and that the balance of convenience is in its 

favour and refusal of the injunction would cause irreparable injury to it.   

42. Reliance placed by the respondent upon certain observations, on 

facts, made by the Supreme Court in UNI TED COMMERCI AL BANK V/ s. 

BANK OF I NDI A26 and a learned Judge of the Andhra Pradesh High Court 

in YASHODA SUPER SPECI ALI TY HOSPI TALS, HYDERABAD V/ s. 

YASHODA MEDI CARE AND RESEARCH CENTRE (P)  LTD., NEW 

DELHI 27 is therefore of no avail to it. As noted supra, the appellants 

satisfied all the three requirements, entitling them to interim protection. 

43. That being said, this Court is conscious of the fact that the appellants 

would be entitled only to seek interim relief to a limited extent, having 

suffered a ‘nil’ Award. Given the aforestated facts and circumstances, we are 

of the opinion that it would suffice if status quo obtaining as on today is 

maintained by both parties pending the disposal of the petitions filed by 

them under Section 34 of the Act of 1996. In consequence, the appellants 

shall not proceed with any further development or construction in the 

petition schedule property and similarly, the respondent shall not take any 

steps pursuant to the cancellation and termination of its agreements with the 

appellants, so as to bring any third party interests into the picture, be it on 

paper or on the ground. As we have found that the appellants have not been 
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lawfully divested of their possession over the petition schedule property, they 

shall take appropriate measures to protect the petition schedule property 

and the constructions made therein, as it stands today. They shall appoint 

sufficient watch and ward security to ensure the safety of the premises and 

the construction. This arrangement and the costs thereof shall abide by the 

result of the petitions under Section 34, which are awaiting consideration 

before the Commercial Court. The Commercial Court shall be mindful of 

Section 34(6) of the Act of 1996 and endeavour to dispose of C.O.P.Nos.14 

and 64 of 2019 expeditiously and in terms of the statutory mandate therein. 

44. The appeal is accordingly allowed to the extent indicated above. 

Pending miscellaneous petitions shall stand closed in the light of this final 

order. No order as to costs. 

 
_____________________ 
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