
THE HON’BLE Dr . JUSTI CE SHAMEEM AKTHER 

CI VI L REVI SI ON PETI TI ON No .2 1 4 6  OF 2 0 1 9  

ORDER:   

 This revision, under Sect ion 115 of the Civil Procedure 

Code, is filed by the pet it ioner/ defendant  aggrieved by the order 

dated 30.07.2019 passed in I .A.No.886 of 2018 in O.S.No.445 of 

2017 by the learned Special Sessions Judge for Tr ial of Cases 

under SCs & STs (PoA)  Act -cum -VI I  Addit ional Dist r ict  Judge, 

Ranga Reddy Dist r ict  at  L.B. Nagar, whereby, the applicat ion 

filed by the revision pet it ioner/ defendant , under Sect ion 5 of 

Lim itat ion Act  read with Sect ion 151 of CPC, to condone the 

delay of 378 days in filing the pet it ion, under  Order I X Rule 13 

read with Sect ion 151 of CPC, to set  aside the  

ex parte decree dated 30.08.2017, was dism issed. 

2. Heard learned counsel for the revision 

pet it ioner/ defendant , learned counsel for the respondent  and 

perused the record.   

3. Learned counsel for the revision pet it ioner/ defendant  

would contend that  sum m ons was not  served to the defendant  in 

the Original Suit .  Learned counsel produced a photocopy of the 

sum m ons with an endorsem ent  vide m em o dated 06.11.2019 

and contended that  Process Server concerned has not  followed 

the requirem ents under Order V Rule 9 of CPC read with Rule 77 

of Civil Rules of Pract ice.  The plaint iff ought  not  have ident ified 

the person in whose nam e sum m on was taken.  Moreover, the 

Process Server ought  not  have allowed the plaint iff to ident ify 

the person in quest ion, in fact  there is no service of sum m ons.  
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When the revision pet it ioner/ defendant  received sum m ons in the 

execut ion proceedings, he cam e to know about  the passing of  

ex parte decree in a suit  for specific perform ance of agreem ent  

of sale.  Thus, delay in filing the subject  applicat ion occurred.  

The Court  below ought  to have condoned the said delay.  The 

im pugned order passed by the Court  below is erroneous and 

ult im ately prayed to set  aside the im pugned order and allow the 

Civil Revision Pet it ion as prayed for. 

4. On the other hand, learned counsel for the 

respondent / plaint iff would subm it  that  there is valid service of 

sum m ons in term s of Order V Rule 9 of CPC read with Rule 77 of 

Civil Rules of Pract ice.  The signature of the defendant  and the 

signature appearing on the service of sum m ons be sent  to the 

expert  to find out  the t ruth or otherwise of the service of 

sum m ons.  Rule 77 of Civil Rules of Pract ice has been com plied 

with.  I t  is contended that  the address given in the Original Suit  

as well as in the E.P. is one and the sam e.  Therefore, there is 

valid service.  The Court  below is just ified in passing the 

im pugned order and ult im ately prayed to dism iss the revision 

pet it ion. 

5. As seen from  the record, the subject  applicat ion was filed 

to condone the delay of 378 days on the pr incipal ground of  

non- receipt  of sum m ons in the Original Suit .  The quest ion is 

whether the sum m ons in the Original Suit  was served on the 

revision pet it ioner/ defendant  or not .   I n the instant  case, the 

revision pet it ioner/ defendant  is said to have been ident ified by 
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the respondent / plaint iff.   There is an endorsem ent  to that  effect .  

The revision pet it ioner/ defendant  was not  exam ined by any 

other third person. 

     Rule 77 ( i)  of Civil Rules of Pract ice, envisages service of 

process, which reads as under: -  

 “The Serving Officer shall see that  the person who accepts 

service of the process corresponds with the descript ion given in 

the process.  Where the signature in token of acceptance differs 

from  the name given in the process, the discrepancy shall be 

explained.”  

6. I n the instant  case, the Serving Officer did not  undertake 

to exam ine the person in whose nam e sum m ons was taken by a 

third person.  The sum m ons is required to be served on the 

defendant .  Under these circum stances, there was no need for 

the Serving Officer to go to the plaint iff and get  him  to the house 

of the defendant .  The Serving Officer ought  to have gone 

independent ly to the address given in the sum m ons and m ade 

efforts to find out  the person, who accepts the service of 

sum m ons corresponds with the descript ion given in the 

sum m ons without  taking service of the plaint iff.   The Serving 

Officer com m it ted error in taking help of the plaint iff to serve the 

sum m ons.  The quest ion would also em erge that  whether the 

plaint iff had pointed out  r ight  person or not , in whose nam e, the 

sum m ons was issued.  Prim a facie, the Serving Officer erred in 

taking the service of plaint iff and m aking efforts in serving the 

sum m ons issued in the Original Suit .   He ought  not  have 

conducted such an exercise at  all.   Here, obtaining the signature 

of the defendant  and sending the sam e with the signature found 
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on the sum m ons form , is not  necessary.  The role played by the 

respondent / plaint iff in service of sum m ons in the Original Suit  is 

unwarranted.  The Serving Officer ought  to have ident ify the 

person who accepts the service of sum m ons through third 

part ies to the suit  in term s of the provision under Rule 77 ( i)  of 

Civil Rules of Pract ice.  I n the circum stances of the case, it  is 

held that  there is no service of sum m ons on the revision 

pet it ioner in the Original Suit .  The explanat ion given by the 

revision pet it ioner/ defendant  for the delay in filing the pet it ion, 

under Order I X Rule 13 read with Sect ion 151 of CPC, is 

sustainable.  The Court  below ought  to have condoned the delay 

as prayed for in the subject  I nter locutory Applicat ion.  So, the 

im pugned order is liable to be set  aside. 

 

7. Accordingly, the im pugned order, dated 30.07.2019 

passed in I .A.No.886 of 2018 in O.S.No.445 of 2017 by the 

learned Special Sessions Judge for Trial of Cases under SCs & 

STs (PoA)  Act -cum -VI I  Addit ional Dist r ict  Judge, Ranga Reddy 

Dist r ict  at  L.B. Nagar, is set  aside.  Consequent ly, I .A.No.886 of 

2018 stands allowed as prayed for.   

 

8. The Civil Revision Pet it ion is, accordingly, allowed.  No 

costs. 

The Miscellaneous Pet it ions, if any, pending shall stand 

closed. 

             ______________________ 

              Dr . SHAMEEM AKTHER, J 

Date:  06.12.2019 

ssp 


