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COMMON ORDER 

 

 

 Since, the issue involved in all the writ  pet it ions is one and the sam e, 

they are heard together and are being disposed of by this com m on order. 

 

 2.  The pet it ioners are the directors of the pr ivate com panies, 

registered under the Com panies Act , 2013 (18 of 2013)  ( for short  ‘the Act ’) .  

Som e of the such com panies are act ive, and som e of them  have been st ruck 

off from  the register of com panies under Sect ion 248(1) (  c )  of the Act , for  

not  carrying on any business operat ion for the specified period m ent ioned in 

the said provision, and for not  m aking any applicat ion within the specified 

period, for obtaining the status of a dorm ant  com pany under Sect ion 455 of 

the Act .   

 

3.  The pet it ioners, who were directors of the st ruck off com panies, 

and who are present ly directors of act ive com panies, during the relevant  

period in quest ion, failed to file financial statem ents or annual returns for a 

cont inuous period of three years.  Therefore, the 2nd respondent  passed the 

im pugned order under Sect ion 164(2)  of the Act , disqualifying them  as 

directors, and further m aking them  ineligible to be re-appointed as directors 

of that  com pany, or any other com pany, for a period of five years from  the 

date on which the respect ive com panies failed to do so.  The Director  

I dent ificat ion Num bers (DI Ns)  of the pet it ioners were also deact ivated.  

Aggrieved by the sam e, the present  writ  pet it ions have been filed. 



 2 

 

4.  This court  granted inter im  orders in the writ  pet it ions direct ing the 

2nd respondent  to act ivate DI Ns of the pet it ioners, to enable them  to funct ion  

other than in st r ike  off com panies. 

 

5.  Heard the learned counsel appearing for the pet it ioners in all the 

writ  pet it ions, Sri K.Lakshm an, learned Assistant  Solicitor General appearing 

for the respondents – Union of I ndia. 

 

6.  Learned counsel for the pet it ioners, contend that  before passing 

the im pugned order, not ices have not  been issued,  giving them  opportunity,  

and this am ounts to violat ion of pr inciples of natural just ice, and on this 

ground alone, the im pugned orders are liable to be set  aside.   

 

7.  Learned counsel subm its that  Sect ion 164(2) (a)  of the Act  

em powers the authority to disqualify a person to be  a director, provided he 

has not  filed financial statem ents or annual returns of the com pany to which 

he is director, for any cont inuous period of three financial years.  Learned 

counsel further subm its that  this provision cam e into force with effect  from  

1.4.2014, and pr ior thereto i.e., under Sect ion 274(1) (g)  of the Com panies 

Act , 1956 (1 of 1956) , which is the analogous provision,  there was no such 

requirem ent  for the directors of the pr ivate com panies.  They contend that  

this provision under Act  18 of 2013, will have prospect ive operat ion and 

hence, if the directors of com pany fail to com ply with the requirem ents 

m ent ioned in the said provision subsequent  to the said date, the authority 

under the Act , is within it s jur isdict ion to disqualify them .  But  in the present  

cases, the 2nd respondent , taking the period pr ior to 1.4.2014, i.e., giving the 

provision ret rospect ive effect , disqualified the pet it ioners as directors, which 

is illegal and arbit rary.   

 

8.  With regard to deact ivat ion of DI Ns, learned counsel for the 

pet it ioners subm it  that  the DI Ns, as contem plated under Rule 2(d)  of the 

Com panies (Appointm ent  and Qualificat ion of Directors) , Rules, 2014 ( for 
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short  ‘the Rules) , are granted for life t im e to the applicants under Rule 10(6)  

of the said Rules, and cancellat ion of the DI N  can be m ade only for the 

grounds m ent ioned in clauses (a)  to ( f)  under Rule 11 of the Rules, and the 

said grounds does not  provide for deact ivat ion for having becom e ineligible 

for appointm ent  as Directors of the com pany under Sect ion 164 of the Act .     

Learned counsel further subm its that  as against  the deact ivat ion, no appeal 

is provided under the Rules, and appeal to the Tribunal under Sect ion 252 of 

the Act  is provided only against  the dissolut ion of the com pany under     

Sect ion 248 of the Act . 

 

9.  Learned counsel further subm its that  1st respondent  – Governm ent  

of I ndia represented by the Minist ry of Corporate Affairs, has floated a 

schem e dated 29.12.2017 viz., Condonat ion of Delay Schem e – 2018, 

wherein the directors, whose DI Ns have been deact ivated by the 2nd 

respondent , allows the DI Ns of the Directors to be act ivated.  However, such 

schem e is not  applicable to the com panies which are st ruck off under   

Sect ion 248(5)  of the Act .  I n case of act ive com panies, they can m ake 

applicat ion to Nat ional Com pany Law Tribunal under Sect ion 252 of the Act , 

seeking for restorat ion, and the Tribunal can order for react ivat ion of DI N of 

such directors, whose DI N are deact ivated.  However, under Sect ion 252 only 

the com panies, which are carrying on the business, can approach the 

Tribunal and the com panies, which have no business, cannot  approach the 

Tribunal for restorat ion.  They subm it  that  since the penal provision is given 

ret rospect ive operat ion, de hors the above schem e, they are ent it led to 

invoke the jur isdict ion of this court  under Art icle 226 of the Const itut ion of 

I ndia. 

 

10.  With the above content ions, learned counsel sought  to set  aside 

the im pugned orders and to allow the writ  pet it ions. 

 

11.  On the other hand learned Assistant  Solicitor General subm its that  

failure to file financial statem ents or annual returns for any cont inuous period 
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of three financial years, autom at ically entail their  disqualificat ion under             

Sect ion 164(2) (a)  of the Act  and  the statute does not  provide for issuance of 

any not ice. Hence, the pet it ioners, who have failed to com ply with the 

statutory requirem ent  under Sect ion 164 of the Act , cannot  com plain of 

violat ion of pr inciples of natural just ice, as it  is a deem ing provision.  Learned 

counsel further subm its that  the pet it ioners have alternat ive rem edy of 

appeal under Sect ion 252 of the Act , and hence writ  pet it ions m ay not  be 

entertained.   

 

12.  To consider the content ion of the learned Assistant  Solicitor 

General with regard to alternat ive rem edy of appeal under Sect ion 252 of the 

Act , the said provision is required to be considered, and the sam e is 

ext racted as under for bet ter appreciat ion:  

 
2 5 2 . Ap p eal  t o  Tr ib u n al :  

 

(1)   Any person aggrieved by an order of the Regist rar, not ifying a com pany 

as dissolved under Sect ion 248, may file an appeal to the Tribunal within a period of 

three years from  the date of the order of the Regist rar and if the Tribunal is of the 

opinion that  the rem oval of the nam e of the com pany from  the register of com panies 

is not  j ust ified in view of the absence of any of the grounds on which the order was 

passed by the Regist rar, it  m ay order restorat ion of the nam e of the com pany in the 

register of com panies;  

 

Provided that  before passing an order under this sect ion, the Tribunal shall 

give a reasonable opportunity of making representat ions and of being heard to the 

Regist rar, the com pany and all the persons concerned:  

 

Provided further that  if the Regist rar is sat isfied, that  the nam e of the 

com pany has been st ruck off from  the register of com panies either inadvertent ly or 

on basis of incorrect  inform at ion furnished by the com pany or its directors, which 

requires restorat ion in the register of com panies, he m ay within a period of three 

years from  the date of passing of the order dissolving the com pany under Sect ion 

248, file an applicat ion before the Tribunal seeking restorat ion of name of such 

com pany. 

 

(2)   A copy of the order passed by the Tribunal shall be filed by the com pany 

with the Regist rar within thir ty days from  the date of the order and on receipt  of the 

order, the Regist rar shall cause the nam e of the com pany to be restored in the 

register of com panies and shall issue a fresh cert if icate of incorporat ion. 

 

(3)   I f a com pany, or any m em ber or creditor or worker thereof feels 

aggrieved by the com pany having its nam e st ruck off from  the register of 

com panies, the Tribunal or an applicat ion m ade by the com pany, m em ber, creditor 

or workm an before the expiry of twenty years from  the publicat ion in the Official 

Gazet te of the not ice under sub-sect ion (5)  of Sect ion 248, if sat isfied that  the 

com pany was, at  the t im e of its nam e being st ruck off, carrying on business or in 

operat ion or otherwise it  is just  that  the nam e of the com pany be restored to the 

register of com panies, order the nam e of the com pany to be restored to the register 

of com panies, and the Tribunal m ay, by the order, give such other direct ions and 

m ake such provisions as deem ed just  for placing the com pany and all other persons 

in the sam e posit ion as nearly as m ay be as if the nam e of the com pany has not  

been st ruck off from  the register of com panies. 
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A reading of above provision goes to show that  if the com pany is dissolved 

under Sect ion 248 of the Act , any person aggrieved by the sam e, can file an 

appeal.  Thus the said provision provides the forum  for redressal against  the 

dissolut ion and st r iking off the com pany from  the register of com panies.  I t  

does not  deal with the disqualificat ion of the directors, and deact ivat ion of 

their  DI Ns.  I n the present  case, the pet it ioners are only aggrieved by their  

disqualificat ion as directors and deact ivat ion of DI Ns, but  not  about  st r ik ing 

off com panies as such.   Hence, Sect ion 252 of the Act , cannot  be an 

alternat ive rem edy for seeking that  relief, and the content ion of the learned 

Assistant  Solicitor  General, in this regard, m erits for reject ion. 

 

 13.  Under Sect ion 164(2) (a)  of the Act , if the Director of a com pany 

fails to file financial statem ents or annual returns for any cont inuous period 

of three financial years, he shall not  be eligible to be re-appointed as a 

director of that  com pany or appointed in other com pany for a period of five 

years from  the date on which the said com pany fails to do so.  The said 

provision under the Act  18 of 2013, cam e into force with effect  from  

01.04.2014, and the pet it ioners are disqualified as directors under the said 

provision.  At  this stage, the issue that  ar ises for considerat ion is -  whether 

the disqualificat ion envisaged under Sect ion 164(2) (a)  of the Act , which 

provision cam e into force with effect  from  01.04.2014, can be m ade 

applicable with prospect ive effect , or has to be given ret rospect ive operat ion?  

I n other words, the issue would be, from  which financial year, the default  

envisaged under Sect ion 164(2) (a)  of the Act , has to be calculated, to hold 

the director of the com pany liable?   I n this regard, the learned counsel 

brought  to the not ice of this Court , the General Circular No.08/ 14 dated 

4.4.2014 issued by the Minist ry of Corporat ion affairs, which clar ifies the 

applicabilit y of the relevant  financial years.  The relevant  port ion of the said 

circular is as under:  

 
 “A num ber of provisions of the Com panies Act , 2013 including those relat ing to 

m aintenance of books of account , preparat ion, adopt ion and filing of financial 

statements (and documents required to be at tached thereto) , Auditors reports and 

the Board of Directors report  (Board’s report )  have been brought  into force with 
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effect  from  1st April,  2014.  Provisions of Schedule I I  (useful lives to com pute 

depreciat ion)  and Schedule I I I  ( form at  of financial statem ents)  have also been 

brought  into force from  that  date.  The relevant  Rules pertaining to these provisions 

have also been not ified, placed on the website of the Minist ry and have come into 

force from  the sam e date. 

 

 The Minist ry has received requests for clarificat ion with regard to the relevant  

financial years with effect  from  which such provisions of the new Act  relat ing to 

m aintenance of books of account , preparat ion, adopt ion and filing of financial 

statem ents (and at tachm ents thereto) , auditors report  and Board’s report  will be 

applicable. 

 

 Although the posit ion in this behalf is quite clear, to m ake things absolutely clear 

it  is hereby not ified that  the financial statem ents (and docum ents required to be 

at tached thereto) , auditors report  and Board’s report  in respect  of financial years 

that  com m enced earlier than 1st April shall be governed by the relevant  

provisions/ schedules/ rules of the Com panies Act , 1956 and that  in respect  of 

financial years com m encing on or after 1st April,  2014, the provisions of the new Act  

shall apply.”  
 

 

A reading of the above circular m akes it  clear the financial statem ents and 

the docum ents required to be at tached thereto, auditors report  and Board’s 

report  in respect  of financial years that  com m enced earlier than 01.04.2014, 

shall be governed by the provisions under the Com panies Act , 1956 and in 

respect  of financial years com m encing on or after 01.04.2014, the provisions 

of the new Act  shall apply.  

 

 14.  At  this stage it  is required to be not iced that  the analogous 

provision to Sect ion 164(2) (a)  of the Act  18 of 2013, is Sect ion 274(1) (g)  of 

Act  1 of 1956.   The said provision under Act  1 of 1956 is ext racted as under 

for ready reference:  

 
 Sect ion  2 7 4 ( 1 )  A person shall not  be capable of being appointed director of a 

com pany, if – 

 …. 

 (g)  such person is already a director of a public com pany which, -  

 

(A)  has not  filed the annual accounts and annual returns for any 

cont inuous three financial years com m encing on and after the 

first  day of  April,  1999;  or 

(B)   .  . .  .  

 

Provided that  such person shall not  be eligible to be appointed as a director of any 

other public com pany for a period of five years from  the date on which such public 

com pany, in which he is a director, failed to file annual accounts and annual returns 

under sub-clause (A)  or has failed to repay its deposits or interest  or redeem  its 

debentures on due date or pay dividend referred to in clause (B) . 
 

 

A reading of the above provision under Act  1 of 1956, m akes it  clear that  if a 

person capable of being appointed director of a com pany and such person is 

already a director of a public com pany, which has not  filed annual accounts 

and annual returns for any cont inuous three financial years com m encing on 
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and after the first  day of  April 1999, shall not  be eligible to be appointed as 

a director of any other public com pany for a period of five years from  the 

date on which such public com pany, in which he is a director,  failed to file 

annual accounts and annual returns.  So the statutory requirem ent  of filing 

annual accounts and annual returns, is placed on the directors of a ‘public 

com pany’.   There is no provision under the Act  1 of 1956, which places 

sim ilar obligat ions on the directors of a ‘pr ivate com pany’.  Therefore, non-

filing of annual accounts and annual returns by the directors of the pr ivate 

com pany, will not  disqualify them  as directors under the provisions of Act  1 

of 1956. 

 

 15.  Under Sect ion 164(2)  of the new legislat ion i.e., Act  18 of 2013, 

no such dist inct ion between a ‘pr ivate com pany’ or a ‘public com pany’ is 

m ade and as per the said provision goes to show that  no person who is or  

has been a director of a ‘com pany’, fails to file financial statem ents or annual 

returns for any cont inuous period of three financial years, will not  be eligible 

for appointm ent  as a director of a com pany.  As already noted above, the 

said provision, cam e into force with effect  from  01.04.2014. 

 

 16.  Com ing to the facts on hand, the 2nd respondent  has disqualified 

the pet it ioners under Sect ion 164(2) (a)  of the Act  18 of 2013, for not  filing 

financial statem ents or annual returns, for period pr ior to 01.04.2014.  The 

act ion of the 2nd respondent  runs cont rary to the circular issued by the 

Minist ry of the Corporate Affairs, and he has given the provisions of Act  18 of 

2013, ret rospect ive effect , which is im perm issible. 

 

     17.  The Apex Court  in COMMI SSI ONER OF I NCOME TAX 

( CENTRAL) - I , NEW  DELHI   v .  VATI KA TOW NSHI P PRI VATE LI MI TED 1  

has dealt  with the general pr inciples concerning ret rospect ivity.  The relevant  

port ion of the judgm ent  is thus:  

 
 27.  A legislat ion, be it  a statutory Act  or a statutory Rule or a statutory 

Not ificat ion, may physically consists of words printed on papers.  However, 

                                                 
1 (2015)1 SCC1 
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conceptually it  is a great  deal m ore than an ordinary prose.  There is a special 

peculiarity in the m ode of verbal com m unicat ion by a legislat ion.  A legislat ion is not  

just  a series of statem ents, such as one finds in a work of fict ion/ non fict ion or even 

in a judgm ent  of a court  of law.  There is a technique required to draft  a legislat ion 

as well as to understand a legislat ion.  Form er technique is known as legislat ive 

draft ing and lat ter one is to be found in the various principles of ‘I nterpretat ion of 

Statutes’.  Vis-à-vis ordinary prose, a legislat ion differs in its provenance, lay-out  

and features as also in the im plicat ion as to its m eaning that  arises by presum pt ions 

as to the intent  of the m aker thereof. 

 

 28.  Of the various rules guiding how a legislat ion has to be interpreted, one 

established rule is that  unless a cont rary intent ion appears, a legislat ion is presum ed 

not  to be intended to have a ret rospect ive operat ion.  The idea behind the rule is 

that  a current  law should govern current  act ivit ies.  Law passed today cannot  apply 

to the events of the past .  I f we do som ething today, we do it  keeping in the law of 

today and in force and not  tom orrow’s backward adjustm ent  of it .   Our belief in the 

nature of the law is founded on the bed rock that  every human being is ent it led to 

arrange his affairs by relying on the exist ing law and should not  find that  his plans 

have been ret rospect ively upset .  This pr inciple of law is known as lex prospicit  non 

respicit  :  law looks forward not  backward.  As was observed in Phillips  vs.  Eyre 

[ (1870)  LR 6 QB 1] , a ret rospect ive legislat ion is cont rary to the general pr inciple 

that  legislat ion by which the conduct  of m ankind is to be regulated when int roduced 

for the first  t im e to deal with future acts ought  not  to change the character of past  

t ransact ions carr ied on upon the faith of the then exist ing law. 

  

 29.  The obvious basis of the principle against  ret rospect ivity is the principle of 

‘fairness’, which m ust  be the basis of every legal rule as was observed in the 

decision reported in L’Office Cherifien des Phosphates  v. Yam ashita-Shinnihon 

Steamship Co. Ltd. [ { 1994)  1 Ac 486] .  Thus, legislat ions which modified accrued 

r ights or which im pose obligat ions or im pose new dut ies or at tach a new disability 

have to be t reated as prospect ive unless the legislat ive intent  is clearly to give the 

enactm ent  a ret rospect ive effect ;  unless the legislat ion is for purpose of supplying 

an obvious om ission in a form er legislat ion or to explain a form er legislat ion.  We 

need not  note that  cornucopia of case law available on the subject  because aforesaid 

legal posit ion clearly em erges from  the various decisions and this legal posit ion was 

conceded by the counsel for the part ies. I n any case, we shall refer to few 

judgm ents containing this dicta, a lit t le later. 

 

 30.  We would also like to point  out , for the sake of com pleteness, that  where a 

benefit  is conferred by a legislat ion, the rule against  a ret rospect ive const ruct ion is 

different .  I f a legislat ion confers a benefit  on som e persons but  without  inflict ing a 

corresponding det r im ent  on som e other person or on the public generally, and where 

to confer such benefit  appears to have been the legislators object , then the 

presumpt ion would be that  such a legislat ion, giving it  a purposive const ruct ion, 

would warrant  it  to be given a ret rospect ive effect .  This exact ly is the just if icat ion to 

t reat  procedural provisions as ret rospect ive.  I n Governm ent  of I ndia  & Ors.  v.  

I ndian Tobacco Associat ion, [ (2005)  7 SCC 396] , the doct r ine of fairness was held to 

be relevant  factor to const rue a statute conferr ing a benefit ,  in the context  of it  to be 

given a ret rospect ive operat ion.  The sam e doct r ine of fairness, to hold that  a 

statute was ret rospect ive in nature, was applied in the case of Vijay  v.  State of 

Maharasht ra & Ors., [ (2006)  6 SCC 289] .  I t  was held that  where a law is enacted 

for the benefit  of com m unity as a whole, even in the absence of a provision the 

statute m ay be held to be ret rospect ive in nature.  However, we are (sic not )  

confronted with any such situat ion here. 

 

 31.  I n such cases, ret rospect ivity is at tached to benefit  the persons in 

cont radist inct ion to the provision imposing som e burden or liabilit y where the 

presum pt ion at tached towards prospect ivity.  I n the instant  case, the proviso added 

to Sect ion 113 of the Act  is not  beneficial to the assessee.  On the cont rary, it  is a 

provision which is onerous to the assessee.  Therefore, in a case like this, we have 

to proceed with the norm al rule of presum pt ion against  ret rospect ive operat ion.  

Thus, the rule against  ret rospect ive operat ion is a fundam ental rule of law that  no 

statute shall be const rued to have a ret rospect ive operat ion unless such a 

const ruct ion appears very clearly in the term s of the Act , or ar ises by necessary and 

dist inct  im plicat ion.  Dogm at ically fram ed, the rule is no m ore than a presum pt ion, 

and thus could be displaced by out  weighing factors. 

 

 43.  There is yet  another very interest ing piece of evidence that  clar ifies that  

provision beyond any pale of doubt  viz.,  the understanding of CBDT itself regarding 

this provision.  I t  is contained in CBDT Circular No.8 of 2002 dated 27.8.2002, with 

the subject  “Finance Act , 2002 – Explanatory Notes on provision relat ing to Direct  

Taxes” .  This circular has been issued after the passing of the Finance Act , 2002, by 

which am endm ent  to sect ion 113 was m ade.  I n this circular, various amendments 

to the I ncom e tax Act  are discussed am ply dem onst rat ing as to which am endm ents 

are clar ificatory/ ret rospect ive in operat ion and which am endm ents are prospect ive.  
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For example, Explanat ion to sect ion 158-BB is stated to be clar ificatory in nature.  

Likewise, it  is ment ioned that  am endments in Sect ion 145 whereby provisions of 

that  sect ion are m ade applicable to block assessm ents is m ade clar ificatory and 

would take effect  ret rospect ively from  1st day of July, 1995.  When it  com es to 

am endm ent  to Sect ion 113 of the Act , this very circular provides that  the said 

amendment  along with the amendm ents in Sect ion 158-BE, would be prospect ive 

i.e.,  will take effect  from  1.6.2002.”  

 

 

 18.  Thus, the Apex Court  in the above judgm ent , has m ade it  clear  

that  unless a cont rary intent ion appears, a legislat ion has to be presum ed to 

have prospect ive effect .  A reading of Sect ion 164 of the Act  does not  show 

that  the legislat ion has any intent ion, to m ake the said provision applicable to 

past  t ransact ions.  Further, the Apex Court  in the above judgm ent  at  

paragraph No.43, found that  the circular issued by the authority after passing 

of the legislat ion,  clar ifying the posit ion with regard to applicabilit y of the 

provisions, has to be const rued as an im portant  piece of evidence, as it  

would clar ify the provision beyond any pale of doubt .  I n the present  case, as 

already noted above, the Minist ry of Corporat ion affairs has issued the 

circular No.08/ 2014 dated 4.4.2014 clar ifying that  financial statem ents 

com m encing after 01.04.2014, shall be governed by Act  18 of 2013 i.e., new 

Act  and in respect  of financial years com m encing earlier to 01.04.2014, shall 

be governed by Act  1 of 1956.  At  the cost  of repet it ion, since in the present  

cases, as the 2nd respondent  /  com petent  authority, has disqualified the 

pet it ioners as directors under Sect ion 164(2) (a)  of the Act  18 of 2013, by 

considering the period pr ior to 01.04.2014, the sam e is cont rary to the 

circular, and also cont rary to the law laid down by Apex Court  in the above 

referred judgm ent . 

 

 19.  I f the said provision is given prospect ive effect , as per the circular  

dated 4.4.2014 and the law laid down by the Apex Court , as stated in the 

writ  affidavits, the first  f inancial year would be from  01-04-2014 to 

31.03.2015 and the second and third years financial years would be for the 

years ending 31.03.2016 and 31.03.2017.  The annual returns and financial 

statem ents are to be filed with Regist rar of Com panies only after the 

conclusion of the annual general m eet ing of the com pany, and as per the first  
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proviso to Sect ion 96(1)  of the Act , annual general m eet ing for the year 

ending 31.03.2017, can be held within six m onths from  the closing of 

financial year i.e., by 30.09.2017.  Further, the t im e lim it  for filing annual 

returns under Sect ion 92(4)  of the Act , is 60 days from  annual general 

m eet ing, or the last  date on which annual general m eet ing ought  to have 

been held with norm al fee, and within 270 days with addit ional fee as per the 

proviso to Sect ion 403 of the Act . Learned counsel subm it  that  if the said 

dates are calculated, the last  date for filing the annual returns would be 

30.11.2017, and the balance sheet  was to be filed on 30.10.2017 with 

norm al fee and with addit ional fee, the last  date for filing annual returns is 

27.07.2018.  I n other words, the disqualificat ion could get  t r iggered only on 

or after 27.07.2018.  But  the period considered by the 2nd respondent  in the 

present  writ  pet it ions for clothing the pet it ioners with disqualificat ion, 

pertains pr ior to 01.04.2014. Therefore, when the om ission, which is now 

pointed out , was not  envisaged as a ground for disqualificat ion pr ior to 

1.4.2014, the pet it ioners cannot  be disqualified on the said ground.  This 

analogy is t raceable to Art icle 20(1)  of the Const itut ion of I ndia, which states 

that  “No person shall be convicted of any offence except  for violat ion of a law 

in force at  the t im e of the com m ission of the act  charged as an offence, nor 

be subjected to a penalty greater than that  which m ight  have been inflicted 

under the law in force at  the t im e of the com m ission of the offence” .    I n 

view of the sam e, the ground on which the pet it ioners were disqualified, 

cannot  stand to legal scrut iny, and the sam e is liable to be set  aside. 

 

 20.  A learned Single Judge of the High Court  of Karnataka in 

YASHODHARA SHROFF  v s.  UNI ON OF I NDI A 2   considering          

Sect ion 164(2) (a)  of the Act  and other provisions of the Act , and var ious 

judgm ents, passed an elaborate order and held that  the said provision has no 

ret rospect ive operat ion.  The observat ions of the learned Judge, pertaining to 

                                                 
2 W.P.No.52911 of 2017 and batch dated 12.06.2019 
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private com panies, which are relevant  for the present  purpose, are ext racted 

as under:  

 
 208. I n view of the aforesaid discussion, I  have arr ived at  the following conclusions:  

 

(a)  I t  is held that  Sect ion 164(2) (a)  of the Act  is not  ult ra virus Art icle 14 of the 

Const itut ion.  The said provision is not  m anifest ly arbit rary and also does not  fall 

within the scope of the doct r ine of proport ionality.  Neither does the said provision 

violate Art icle 19(1) (g)  of the Const itut ion as it  is m ade in the interest  of general 

public and a reasonable rest r ict ion on the exercise of the said r ight .  The object  

and purpose of the said provision is to st ipulate the consequence of a 

disqualificat ion on account  of the circum stances stated therein and the sam e is in 

order to achieve probity, accountabilit y, and t ransparency in corporate 

governance. 

 

(b)  That  Art icle (sic)  Sect ion 164(2)  of the Act  applies by operat ion of law on the basis 

of the circum stances stated therein, the said provision does not  envisage any 

hearing, neither pre-disqualificat ion nor post -disqualificat ion and this is not  in 

v iolat ion of the pr inciples of natural just ice, is not  ult ra vires Art icle 14 of the 

Const itut ion. 

 

(c)  That  Sect ion 164(2)  of the Act  does not  have ret rospect ive operat ion and is 

therefore, neither unreasonable nor arbit rary, in view of the interpretat ion placed 

on the sam e. 

 

(d)  .  .  .  

 

(e)  I nsofar as the private com panies are concerned, disqualificat ion on account  of the 

circum stances stated under Sect ion 164(2) (a)  of the Act  has been brought  into 

force for the first  t ime under the Act  and the consequences of disqualificat ion 

could not  have been im posed on directors of pr ivate com panies by taking into 

considerat ion any period prior to 01.04.2014 for the purpose of reckoning 

cont inuous period of three financial years under the said provision.  The said 

conclusion is based on the pr incipal drawn by way of analogy from  Art icle 20(1)  of 

the Const itut ion, as at  no point  of t im e prior to the enforcem ent  of the Act , a 

disqualificat ion based on the circumstances under Sect ion 164(2)  of the Act  was 

ever envisaged under the 1956 Act  vis-à-vis directors of pr ivate companies.  Such 

a disqualificat ion could visit  a director of only a public com pany under Sect ion 

274(1) (g)  of 1956 Act  and never a director of a pr ivate company.  Such 

disqualificat ion of the pet it ioners who are directors of pr ivate com panies is hence 

quashed. 

 

( f)  .  .  .   

 

(g)  Consequent ly, where the disqualificat ion under Sect ion 164(2)  of the Act  is based 

on a cont inuous period of three financial years commencing from  01.04.2014, 

wherein financial statem ents or annual returns have not  been filed by a public or 

pr ivate com pany, the directors of such a com pany stand disqualified and the 

consequences of the said disqualificat ion would apply to them  under the Act . 

 

.  .  .  .  

 

 

21.  A learned Single of the High Court  of Gujarat  at  Ahm edabad in 

GAURANG BALVANTLAL SHAH S/ O BALVANTLAL SHAH  v s.  UNI ON OF 

I NDI A 3  expressed sim ilar view as that  of the leaned single Judge of High 

Court  of Karnataka (1 supra) , and held that  Sect ion 164(2)  of the Act  of 

2013, which had com e into force with effect  from  1.4.2014 would have 

prospect ive, and not  ret rospect ive effect  and that  the defaults contem plated 

under Sect ion 164(2) (a)  with regard to non- filing of financial statem ents or 

                                                 
3 r/Special Civil Application No.22435 of 2017 and batch dated 18.12.2018 
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annual returns for any cont inuous period of three financial years would be 

the default  to be counted from  the financial year 2014-15 only and not    

2013-14.   

 

22.  A learned single Judge of the High Court  of Madras in BHAGAVAN 

DAS DHANANJAYA DAS  v s.  UNI ON OF I NDI A 4  also expressed sim ilar 

view.  The relevant  port ion is as under:  

 

29. I n fine, 

 

(a)  When the New Act  2013 cam e into effect  from  1.4.2014, the 

second respondent  herein has wrongly given ret rospect ive effect  

and erroneously disqualified the pet it ioner – directors from  

1.1.2016 itself before the deadline commenced wrongly fixing the 

first  financial year from 1.4.2013 to 31.3.2014. 

 

(b)  By vir tue of the new Sect ion 164(2) (a)  of the 2013 Act  using the 

expression ‘for any cont inuous period of three financial year”  and 

in the light  of sect ion 2(41)  defining “ financial year”  as well as their 

own General circular No.08/ 14 dated 4.4.2014, the first  financial 

year would be from  1.4.2014 to 31.3.2015, the second financial 

year would be from  1.4.2015 to 31.3.2016 and the third financial 

year would be from  1.4.2016 to 31.3.2017, whereas the second 

respondent  clearly adm it ted in paras 15 and 22 of the counter 

affidavit  that  the default  of filing statutory returns for the final 

years com m ences from  2013-14, 2014-15 and 2015-16 i.e, one 

year before the Act  2013 cam e into force.  This is the basic 

incurable legal infirm ity that  vit iates the ent ire impugned 

proceedings. 

 

.  . . 

 

 

 

 23.  I n view of the above facts and circum stances and the judgm ents 

referred to supra, as the im pugned orders in present  writ  pet it ions 

disqualifying the pet it ioners as directors under Sect ion 164(2) (a)  of the Act ,  

have been passed considering the period pr ior to 01.04.2014, the sam e 

cannot  be sustained, and are liable to be set  aside to that  extent . 

 

24.  As far as the content ion regarding issuance of pr ior not ice before 

disqualifying the pet it ioners as directors is concerned, Sect ion 164(2) (a)  is 

required to be not iced, and the sam e is ext racted as under for ready 

reference:  

1 6 4 . Disq u al i f i ca t ion  f o r  ap p o in t m en t  o f  d i r ect o r :   

 

                                                 
4 W.P.No.25455 of 2017 and batch dated 27.07.2018 
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(2)   No person who is or has been a director of a com pany which— 

 

(a)  has not  f iled financial statem ents or annual returns for any cont inuous 

period of three financial years;  or 

 

(b)  . .  .   

 

Shall be eligible to be re-appointed as a director of that  com pany or 

appointed in other com panies for a period of five years from  the date on which the 

said com pany fails to do so. 
 

 

A reading of the above provision m akes it  clear that  it  provides 

disqualificat ion on happening of an event  i.e., if a person who is or has been 

a director of a com pany has not  filed financial statem ents or annual returns 

for any cont inuous period of three financial years, shall be ineligible to be re-

appointed as a director of that  com pany or appointed in any other com pany 

for a period of five years from  the date on which the said com pany fails to do 

so.  The provision does not  provide for issuance of any prior not ice or 

hearing.   A learned single Judge of the High Court  of Karnataka in Yashodara 

Shroff  v.  Union of I ndia (1 supra) , as well as the learned single Judge of the 

High Court  of Gujarat  at  Ahm edabad in Gaurang Balvant lal Shah s/ o 

Balvant lal Shah vs.  Union of I ndia (2 supra) ,  after analyzing various 

provisions of the Act  and Rules fram ed thereunder, and by relying on various 

judgm ents of the Apex Court , held that  Sect ion 164(2) (a)  of the Act  applies 

by operat ion of law on the basis of the circum stances stated therein, the said 

provision does not  envisage any hearing, neither pre-disqualificat ion nor 

post -disqualificat ion and this is not  in violat ion of the pr inciples of natural 

just ice and hence, is not  ult ra vires Art icle 14 of the Const itut ion.  I  concur 

with the said reasoning. 

 

25.  Thus, from  the above, it  is clear that  Sect ion 164(2) (a)  of the Act  

is a deem ing provision and the disqualificat ion envisaged under the said 

provision com es into force autom at ically by operat ion of law on default  and 

Legislature did not  provide for issuance of any pr ior not ice, but  the 

respondents not ified disqualificat ion even before it  incurred, and deact ivated 

DI Ns, which is illegal arbit rary and against  provisions contained in        

Sect ion 164(2) (a)  of the Act . 
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 26.  The next  gr ievance of the pet it ioners is with regard to deact ivat ion 

of their  DI Ns.  The content ion of the learned counsel for the pet it ioners is 

that  except  for the grounds m ent ioned under Rule 11 (a)  to ( f)  of the Rules, 

the DI Ns cannot  be cancelled or deact ivated, and the violat ion m ent ioned 

under Sect ion 164(2) (a)  of the Act , is not  one of the grounds m ent ioned 

under clauses (a)  to ( f)  of Rule 11, and hence for the alleged violat ion under 

Sect ion 164(2) (a)  of the Act , DI N cannot  be cancelled. 

 

 27.  Rule 10 of the Rules provide for allotm ent  of DI N and under sub 

rule (6)  of Rule 10, it  is allot ted for life t im e.  Rule 11 provides for 

cancellat ion or deact ivat ion.  Rule 11, which is relevant  for the present  

purpose, is ext racted as under for ready reference:  

 
 1 1 .  Can cel la t ion  o r  su r r en d er  o r  d eact iv a t ion  o f  DI N :   The Cent ral 

Governm ent  or Regional Director  (Northern Region) , Noida or any officer authorized 

by the Regional Director may, upon being sat isfied on verificat ion of part iculars or 

docum entary proof at tached with the applicat ion received from  any person, cancel or 

deact ivate the DI N in case -  

 

(a)  the DI N is found to be duplicated in respect  of the sam e person provided                 

the data related to both the DI N shall be m erged with the validly retained 

num ber;  

(b)  the DI N was obtained in a wrongful m anner or by fraudulent  m eans;  

(c)  of the death of the concerned individual;  

(d)  the concerned individual has been declared as a person of unsound m ind 

by a com petent  Court ;  

(e)  if the concerned individual has been adjudicated an insolvent ;  

 

      Provided that  before cancellat ion or deact ivat ion of DI N pursuant  to clause (b) ,  

an opportunity of being heard shall be given to the concerned individual;  

 

( f)  on an applicat ion m ade in Form  DI R-5 by the DI N holder to surrender his 

or her DI N along with declarat ion that  he has never been appointed as director in 

any com pany and the said DI N has never been used for filing of any docum ent  with 

any authority, the Cent ral Governm ent  m ay deact ivate such DI N;  

 

Provided that  before deact ivat ion of any DI N in such case, the Cent ral 

Governm ent  shall verify e- records. 

 

Explanat ion:  for the purposes of clause (b)  – 

 

( i)  The term s “wrongful m anner”  m eans if the DI N is obtained on the 

st rength of docum ents which are not  legally valid or incom plete docum ents are 

furnished or on suppression of m aterial inform at ion or  on the basis of wrong 

cert if icat ion or by m aking m isleading or false informat ion or by m isrepresentat ion;  

 

( ii)      the term  “ fraudulent  m eans”  m eans if the DIN is obtained with  

         an intent  to deceive any other person or any authority including     

         the Cent ral Governm ent . 

 

 

28.  Clauses (a)  to ( f)  of Rule 11, ext racted above, provides for the 

circum stances under which the DI N can be cancelled or deact ivated.   The 

said grounds, are different  from  the ground envisaged under               
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Sect ion 164(2) (a)  of the Act .   Therefore, for the alleged violat ion under 

Sect ion 164 of the Act , DI Ns cannot  be cancelled or deact ivated, except  in 

accordance with Rule 11 of the Rules. 

 

 29.  Learned Single Judge of the Gujarat  High Court  in the decision 

cited 2 supra, held as under:  

 
 “29.  This takes the Court  to the next  quest ion as to whether the respondents 

could have deact ivated the DI Ns of the pet it ioner as a consequence of the im pugned 

list?  I n this regard, it  would be appropriate to refer to the relevant  provisions 

contained in the Act  and the said Rules.  Sect ion 153(3)  provides that  no person 

shall be appointed as a Director of a com pany, unless he has been allot ted the 

Director I dent ificat ion Number under Sect ion 154.  Sect ion 153 requires every 

individual intending to be appointed as Director of a Company to make an 

applicat ion for allotm ent  of DI N to the Cent ral Governm ent  in such form  and m anner 

as m ay be prescribed.  Sect ion 154 states that  the Cent ral Governm ent  shall within 

one m onth from  the receipt  of the applicat ion under Sect ion 153 allot  a DIN to an 

applicant  in such m anner as m ay be prescribed.  Sect ion 155 prohibits any 

individual, who has already been allot ted a DI N under Sect ion 154 from  applying for 

or obtaining or possessing another DI N.  Rules 9 and 10 of the said Rules of 2014 

prescribe the procedure for m aking applicat ion for allotm ent  and for the allotm ent  of 

DI N, and further provide that  the DI N allot ted by the Cent ral Governm ent  under the 

said Rules would be valid for the life t ime of the applicant  and shall not  be allot ted to 

any other person. 

 

   30,  Rule 11 provides for cancellat ion or surrender or deact ivat ion of DI N.  

Accordingly, the Cent ral Governm ent  or Regional Director or any authorized officer 

of Regional Director m ay, on being sat isfied on verificat ion of part iculars of 

docum entary proof at tached with an applicat ion from  any person, cancel or 

deact ivate the DI N on any of the grounds m ent ioned in Clause (a)  to ( f)  thereof.   

The said Rule 11 does not  contemplate any suo m otu powers either with the Cent ral 

Governm ent  or with the authorized officer or Regional Director to cancel or  

deact ivate the DI N allot ted to the Director, nor any of the clauses m ent ioned in the 

said Rules contem plates cancellat ion or deact ivat ion of DI N of the Director of the 

“st ruck off com pany”  or of the Director having become ineligible under Sect ion 164 

of the said Act .  The reason appears to be that  once an individual, who is intending 

to be the Director of a part icular com pany is allot ted DI N by the Cent ral 

Governm ent , such DI N would be valid for the life t im e of the applicant  and on the 

basis of such DI N he could becom e Director in other com panies also.  Hence, if one 

of the com panies in which he was Director, is “ st ruck off” , his DI N could not  be 

cancelled or deact ivated as that  would run counter to the provisions contained in the 

Rule 11, which specifically provides for the circum stances under which the DI N could 

be cancelled or deact ivated. 

 

 31.  I n that  view of the m at ter, the Court  is of the opinion that  the act ion of the 

respondents in deact ivat ing the DI Ns of the pet it ioners – Directors along with the 

publicat ion of the im pugned list  of Directors of “ st ruck off”  com panies under   

Sect ion 248, also was not  legally tenable.  Of course, as per Rule 12 of the said 

Rules, the individual who has been allot ted the DI N, in the event  of any change in 

his part iculars stated in Form  DI R -3 has to int im ate such change to the Cent ral 

Governm ent  within the prescribed t im e in Form  DI R-6, however, if that  is not  done, 

the DI N could not  be cancelled or deact ivated.  The cancellat ion or deact ivat ion of 

the DI N could be resorted to by the concerned respondents only as per the 

provisions contained in the said Rules.”  

 

 

 30.  I n view of the above facts and circum stances and the judgm ent  

referred to supra, the deact ivat ion of the DI Ns of the pet it ioners for alleged 

violat ions under Sect ion 164 of the Act , cannot  be sustained. 
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 31.  For the foregoing reasons, the im pugned orders in the writ  

pet it ions to the extent  of disqualifying the pet it ioners under                

Sect ion 164(2) (a)  of the Act  and deact ivat ion of their  DI Ns,  are set  aside, 

and the 2nd respondent  is directed to act ivate the DI Ns of the pet it ioners, 

enabling them  to funct ion as Directors other than in st r ike off com panies. 

 

 32.  I t  is m ade clear that  this order will not  preclude the 2nd 

respondent  from  taking appropriate act ion in accordance with law for 

violat ions as envisaged under Sect ion 164(2)  of the Act , giving the said 

provision prospect ive effect  from  01.04.2014 and for necessary act ion 

against  DI N in case of violat ions of Rule 11 of the Rules. 

 

 33.  I t  is also m ade clear that  if the pet it ioners are aggrieved by the 

act ion of the respondents in st r ik ing off their  com panies under Sect ion 248 of 

the Act , they are at  liberty to avail alternat ive rem edy under Sect ion 252 of 

the Act . 

 

 

 34.  All the writ  pet it ions are accordingly allowed to the extent  

indicated above.  

 

35.  I nter locutory applicat ions pending, if any, shall stand closed.  No 

order as to costs. 

 

                                                 - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - -  

                                                          A.RAJASHEKER REDDY,J 

 

DATE:  18—07—2019   

AVS 
 

 

 


