
THE HON’BLE Dr . JUSTI CE SHAMEEM AKTHER 

 

Civ i l  Rev ision  Pet i t ion  No .1 4 7 2  o f  2 0 1 9  

an d  

Civ i l  Miscel lan eou s Ap p eal  No .7 1 4  o f  2 0 1 9  

 

COMMON JUDGMENT:  

 

 Since the facts of the case, part ies to the lit igat ion and 

issues involved are ident ical and since both these cases ar ise 

out  of the com m on order passed by the Court  below, both 

these m at ters are being disposed of by this com m on 

judgm ent . 

 

2 . C.R.P.No.1472 of 2019 is filed by the pet it ioners/  

defendants Nos.2, 3, 9 & 11, under Sect ion 115 of C.P.C., 

challenging the order, dated 16.03.2019, passed in 

I .A.No.1071 of 2018 in O.S.No.273 of 2005, by the I I  

Addit ional Dist r ict  Judge, Ranga Reddy Dist r ict  at  L.B.Nagar, 

whereby, the pet it ion filed by the revision 

pet it ioners/ defendants 2, 3, 9 & 11 under Sect ion 5 of the 

Lim itat ion Act , 1963, to condone the delay of 2516 days in 

filing the pet it ion under Order I X Rule 13 of C.P.C. to set  aside 

the ex parte decree, dated 05.03.2011, was dism issed. 

 

3 . C.M.A.No.714 of 2019 is filed by the 

appellants/ defendant  Nos.2 & 3, under Order XLI I I  Rule 1 of 

C.P.C., challenging the order, dated 16.03.2019, passed in 

I .A.No.1072 of 2018 in O.S.No.273 of 2005, by the I I  

Addit ional Dist r ict  Judge, Ranga Reddy Dist r ict  at  L.B.Nagar, 

whereby, the pet it ion filed by the appellants/ defendant  Nos.2 
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& 3, along with defendants 9 and 11, under Order I X Rule 13 

of C.P.C. to set  aside the ex parte prelim inary decree, dated 

05.03.2011, was dism issed. 

 

4 . Heard the learned counsel for both the sides and 

perused the record. 

 

5 . Since the relief claim ed in C.M.A.No.714 of 2019 is 

consequent ial to the relief claim ed in C.R.P.No.1472 of 2019, 

it  is appropriate to decide C.R.P.No.1472 of 2019 at  the first  

instance. 

 

6 . The learned counsel for the revision 

pet it ioners/ defendants 2, 3, 9 & 11 in C.R.P.No.1472 of 2019 

would contend that  defendant  No.1 was suffer ing from  

jaundice.  Therefore, writ ten statem ent  was not  filed in the 

subject  suit  and the m at ter was not  proceeded with.  Though 

there are genuine reasons to condone the delay in filing the 

pet it ion to set  aside the ex parte decree, dated 05.03.2011, 

the Court  below dism issed I .A.No.1071 of 2018, which is 

erroneous, and ult im ately prayed to set  aside the order 

passed in I .A.No.1071 of 2018 by the Court  below and 

consequent ly set  aside the order passed in I .A.No.1072 of 

2018 and allow both the C.R.P. and C.M.A. as prayed for.  

 

7 . On the other hand, the learned counsel for the 

respondent  No.1/ plaint iff would contend that  the delay is 

abnorm al.  There is no just ifiable cause to condone the delay.  

The Court  below r ight ly dism issed both the inter locutory 
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applicat ions, assigning reasons.  There is nothing to take a 

different  view and ult im ately prayed to dism iss both the cases. 

 

8 . I n view of the subm issions of both the sides, the point  

that  ar ises for determ inat ion in both these C.R.P. and C.M.A. 

is as follows:  

“ W h et h er  t h e com m on  o r d er , d at ed  

1 6 .0 3 .2 0 1 9 , p assed  in  I .A.Nos.1 0 7 1  an d  1 0 7 2  

o f  2 0 1 8  in  O.S.No .2 7 3  o f  2 0 0 5 , b y  t h e I I  

Ad d i t ion a l  Dist r i ct  Ju d g e, Ran g a Red d y  

Dist r i ct  a t  L.B.Nag ar , i s l iab le t o  b e set  

asid e?”  

 

 

9 . As seen from  the m aterial placed on record, defendant  

No.1 was said to be suffer ing from  Jaundice and hence, he 

could not  file his writ ten statem ent  in the subject  suit .  

However, no oral or docum entary evidence has been adduced 

to substant iate the sam e.  The Court  below, having given 

am ple opportunity to the revision pet it ioners/ defendants 2, 3, 

9 & 11, was pleased to set  them  ex parte and passed ex parte 

decree, dated 05.03.2011.  Even the revision 

pet it ioners/ defendant  Nos.2, 3, 9 & 11, being the agnates of 

the other part ies, did not  choose to defeat  the claim  of the 

respondent  No.1/ plaint iff in a suit  for part it ion and separate 

possession, for considerable period.  I n spite of affording 

several opportunit ies, the revision pet it ioners/ defendant  

Nos.2, 3, 9 & 11 failed to proceed with the suit  and ult im ately, 

they were set  ex parte and an ex parte prelim inary decree for  

part it ion was passed against  them .  Even in the final decree 
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proceedings also, not ices were sent  to them , but  they failed to 

at tend the final decree proceedings.  No just ifiable cause was 

shown by them  in rem aining absent  in the proceedings of the 

subject  suit .  Furtherm ore, as r ight ly contended by the learned 

counsel for the respondent  No.1/ plaint iff,  no m edical evidence 

was filed to support  the content ion that  defendant  No.1 was 

suffer ing from  Jaundice.  There is no single docum ent  to 

substant iate the subm issions m ade on behalf of the revision 

pet it ioners/ defendant  Nos.2, 3, 9 & 11.  The Court  below, 

having considered all the content ions raised by both sides, 

was pleased to dism iss both the subject  inter locutory 

applicat ions.  The Court  below is just ified in passing the 

im pugned com m on order.  There is nothing to take a different  

view.  C.R.P.No.1472 of 2019 is devoid of m erit  and is liable to 

be dism issed. 

 

1 0 . Accordingly, C.R.P.No.1472 of 2019 is dism issed.  I n 

view of the orders passed in C.R.P.No.1472 of 2019, 

C.M.A.No.714 of 2019 stands dism issed. 

 Miscellaneous pet it ions, if any, pending in both these 

m at ters, shall stand closed.  There shall be no order as to 

costs. 

 
 

 

           ______________________ 

                   Dr . SHAMEEM AKTHER, J 

19 th Novem ber, 2019 
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