
THE HON' BLE Dr . JUSTI CE SHAMEEM AKTHER 

 

CI VI L MI SCELLANEOUS APPEAL No .7 8 1  o f  2 0 1 9  

AND 

CI VI L REVI SI ON PETI TI ON No . 1 1 9 3  OF 2 0 1 9  

 

COMMON JUDGMENT:  

  

Since the facts of the case, part ies to the lit igat ion and 

issues involved are ident ical and since both these cases arise out  

of the com m on order passed by the Court  below, both these 

m at ters are being disposed of by this com m on judgm ent . 

2)  C.M.A.No.781 of 2019 is filed under Order XLI I I  Rule 1 of 

the Code of Civil Procedure, 1908, by the appellants/ defendant  

Nos.2 to 6, aggrieved by the order, dated 18.03.2019, passed in 

I .A.No.107 of 2019 in O.S.No.1671 of 2012 by the V Senior Civil 

Judge, City Civil Court , Hyderabad, wherein the subject  

inter locutory applicat ion filed by the appellants/ defendant  Nos.2 

to 6 under Order I X Rule 13 read with Sect ion 151 of CPC 

request ing to set  aside the ex parte prelim inary  decree and 

judgm ent , dated 25.04.2015, passed in the subject  suit , was 

dism issed.  

3)  C.R.P.No.1193 of 2019 is filed under Sect ion 115 of CPC, 

by the pet it ioners/ defendant  Nos.2 to 6, aggrieved by the order, 

dated 18.03.2019, passed in I .A.No.108 of 2019 by the V Senior 

Civil Judge, City Civil Court , Hyderabad, wherein the subject  

inter locutory applicat ion filed by the revision 

pet it ioners/ defendant  Nos.2 to 6 under Sect ion 5 of the 

Lim itat ion Act , 1963, request ing to condone the delay of 870 
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days in filing the pet it ion to set  aside the ex parte prelim inary 

decree, dated 25.04.2015, was dism issed.   

4)  Heard the learned counsel for both sides and perused the 

record. 

 

5)  Since the relief claim ed in C.M.A.No.781 of 2019 is 

consequent ial to the relief claim ed in C.R.P.No.1193 of 2019, it  

is appropriate to decide C.R.P.No.1193 of 2019 at  the first  

instance. 

6)  The learned counsel for the appellants/ revision 

pet it ioners/ defendant  Nos.2 to 6 would contend that  a wrong 

house num ber was m ent ioned on the sum m ons that  were sent  to 

the appellants/ revision pet it ioners/ defendant  Nos.2 to 6. The 

respondent  No.1/ plaint iff has com m it ted a m istake in obtaining 

the ex parte prelim inary decree and judgm ent , dated 

25.04.2015.  I t  is further contended that  since the revision 

pet it ioner No.1/ defendant  No.2, who was set  ablaze by the 

respondent  No.1/ plaint iff,  was taking t reatm ent , delay occurred 

in filing the subject  I .A.No.107 of 2019 to set  aside the ex parte 

prelim inary decree, dated 25.04.2015. Though there are genuine 

reasons to condone the delay in filing the pet it ion to set  aside 

the ex parte decree, dated 25.04.2015, the Court  below 

dism issed the subject  I .A.No.108 of 2019, which is erroneous, 

and ult im ately prayed to set  aside the im pugned com m on order, 

dated 18.03.2019, passed in I .A.Nos.107 and 108 of 2019 

passed by the Court  below and allow both the Civil Revision 

Pet it ion and the Civil Miscellaneous Appeal as prayed for.    
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7)  On the other hand, the learned counsel for the respondent  

No.1/ plaint iff in both these m at ters would contend that  the 

allegat ion of com m ission of fraud as well as set t ing ablaze the 

revision pet it ioner No.1/ defendant  No.2 m ade against  the 

respondent  No.1/ plaint iff are false. The respondent  

No.2/ defendant  No.1, who is m other of the revision 

pet it ioners/ defendant  Nos.2 to 6, earlier filed I .A.No.149 of 2017 

to condone the delay in filing the pet it ion to set  aside ex parte 

decree and the sam e was allowed by the Court  below, vide order 

dated 28.07.2017.  A Civil Revision Pet it ion in CRP No.5220 of 

2017 preferred by the respondent  No.1/ plaint iff against  the said 

order was allowed by this Court  by set t ing aside the order, dated 

28.07.2017. The revision pet it ioners/ defendant  Nos.2 to 6, 

though having knowledge with regard to the filing of the subject  

suit  and its proceedings, failed to show sufficient  cause to 

condone the delay. Therefore, the Court  below r ight ly dism issed 

both the subject  inter locutory applicat ions, assigning reasons 

and ult im ately prayed to dism iss both the Civil Miscellaneous 

Appeal and Civil Revision Pet it ion. 

8)  I n view of the subm issions m ade by both sides, the point  

that  ar ises for determ inat ion in both these C.R.P. and C.M.A. is 

as follows:  

 “ W h et h er  t h e com m on  o r d er , d at ed  

1 8 .0 3 .2 0 1 9 , p assed  in  I .A.No .1 0 7  an d  1 0 8  o f  

2 0 1 9  in  O.S.No .1 6 7 1  o f  2 0 1 2 , b y  t h e V Sen io r  

Civ i l  Ju d g e, Ci t y  Civ i l  Cou r t , Hy d er ab ad , i s l iab le 

t o  b e set  asid e?”  
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9)  As seen from  the m aterial placed on record, an allegat ion 

was m ade against  the respondent  No.1/ plaint iff by the revision 

pet it ioners/ defendant  Nos.2 to 6 that  he set  ablaze the revision 

pet it ioner No.1/ defendant  No.2, but  the details of the said 

incident , i.e., date and place of the incident , place where 

t reatm ent  was taken etc., were not  furnished. There is also 

m ent ion in the affidavit  filed in support  of I .A.No.108 of 2019 

that  the revision pet it ioners/ defendant  Nos.2 to 6 also inst ructed 

their  advocate to file an applicat ion to set  aside the ex parte 

prelim inary decree along with their  m other/ respondent  

No.2/ Defendant  No.1, but  their  advocate did not  do so.  Their 

advocate filed I .A.No.149 of 2017 on behalf of their  

m other/ respondent  No.2/ defendant  No.1 only.  These factual 

aspects clearly establish that  the revision pet it ioners/ defendant  

Nos.2 to 6 were having knowledge with regard to the passing of 

the subject  ex parte prelim inary decree.   I t  is also pert inent  to 

note that  I .A.No.149 of 2017, filed by the respondent  

No.2/ defendant  No.1/ m other of the revision pet it ioners, to 

condone delay in filing a pet it ion to set  aside the ex parte 

prelim inary decree, dated 25.04.2015 was allowed.  However, 

when the respondent  No.1/ plaint iff challenged said order before 

this Court  by filing CRP No.5220 of 2017, this Court  was pleased 

to allow the revision by set t ing aside the order, dated 

28.07.2017. Further, the record clearly shows that  when there 

was no service of sum m ons on the revision pet it ioners/ defendant  

Nos.2 to 6, a publicat ion was m ade in the local newspaper.  

Thereafter, due to non-appearance of the revision 
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pet it ioners/ defendant  Nos.2 to 6, the subject  ex parte 

prelim inary decree was passed on 25.04.2015. I t  is also relevant  

to state that  the revision pet it ioners/ defendant  Nos.2 to 6 

part icipated in the final decree proceedings in I .A.No.200 of 

2016 and also I .A.No.201 of 2016 filed by the respondent  

No.1/ plaint iff for appointm ent  of an advocate com m issioner. 

Therefore, it  cannot  be said that  the revision 

pet it ioners/ defendant  Nos.2 to 6, being fam ily m em bers of 

respondent  No.2/ defendant  No.1, did not  have knowledge of the 

proceedings in subject  suit .   

 

10)  Sect ion 5 of the Lim itat ion Act , 1963, reads as follows: -    

“ EXTENSI ON OF PRESCRI BED PERI OD I N  CERTAI N CASES —

An y  ap peal  o r  an y  app l i cat ion , o t h er  t h an  an  app l i cat ion  

u n d er  an y  o f  t h e p r ov ision s o f  Or d er  XXI  o f  t h e Cod e o f  Civ i l  

Pr ocedu r e, 1 9 0 8  ( 5  o f  1 9 0 8 ) , m ay  b e ad m i t t ed  af t er  t h e 

p r escr ib ed  p er iod , i f  t h e ap p el lan t  o r  t h e ap p l ican t  sat isf ies 

t h e cou r t  t h at  h e h ad  su f f i cien t  cau se f o r  n o t  p r ef er r in g  t h e 

ap p eal  o r  m ak in g  t h e ap p l icat ion  w i t h in  su ch  p er iod .”  

I t  is set t led law that  a person seeking relief under Sect ion 5 of 

the Lim itat ion Act , 1963, has to sat isfy the Court  that  he has 

sufficient  cause to condone the delay.  I n the instant  case, 

absolutely there is no such explanat ion on behalf of the revision 

pet it ioners/  defendant  Nos.2 to 6 to condone the delay. 

Furtherm ore, even though the revision pet it ioners/ defendant  

Nos.2 to 6 had knowledge with regard to passing of ex parte 

order on 25.04.2015, and giving of inst ruct ions to their  

advocate to file condone delay applicat ion along with their 

m other and also part icipat ing in the final decree proceedings, 
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the revision pet it ioners/ defendant  Nos.2 to 6 have filed subject  

I nter locutory Applicat ion belatedly without  explaining sufficient  

cause as required under Sect ion 5 of the Lim itat ion Act , 1963.  

The allegat ion of fraud against  the respondent  No.1/ plaint iff is 

m ade only to overcom e the delay caused in filing the pet it ion to 

set  aside the ex parte prelim inary decree. The Court  below, 

having considered all the content ions raised by the revision 

pet it ioners/  defendant  Nos.2 to 6, r ight ly dism issed both the 

subject  inter locutory applicat ions.  There is no perversity in the 

im pugned orders passed by the Court  below.  There is nothing 

to take a different  view.  C.R.P.No.1193 of 2019 is devoid of 

m erit  and is liable to be dism issed. 

11)       Accordingly, C.R.P.No.1193 of 2019 is dism issed.  I n 

view of the orders passed in C.R.P.No.1193 of 2019, 

C.M.A.No.781 of 2019 stands dism issed. 

 Miscellaneous pet it ions, if any, pending in both these 

m at ters, shall stand closed. No order as to costs. 

 

_ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _  

            Dr . SHAMEEM AKTHER, J 

Date:  20.12.2019 
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