
THE HON’BLE Dr . JUSTI CE SHAMEEM AKTHER 

CI VI L REVI SI ON PETI TI ON No .6 2 8  OF 2 0 1 9  

ORDER:   

  

 This revision, under Art icle 227 of the Const itut ion of I ndia, is 

filed by the pet it ioner aggrieved by the order dated 12.02.2019  

passed in I .A.No.1739 of 2018 in O.S.No.417 of 2010 by the learned 

XXV Addit ional  Chief Judge, City Civil Court , Hyderabad, wherein the 

applicat ion to file fresh suit  with the sam e cause of act ion, was 

dism issed. 

 

2. Heard learned counsel for the revision pet it ioner, learned counsel 

for the respondents and perused the record.   

 

3. Learned counsel for the revision pet it ioner would contend that  

som e st ructures were changed in the suit  schedule property pending 

the suit .  Therefore, applicat ion was filed seeking perm ission of the 

Court  below not  to press the suit  with liberty to file a fresh suit  with 

the sam e cause of act ion.  The Court  below erroneously dism issed the 

said applicat ion.  

 

4. On the other hand, learned counsel for the respondents would 

contend that  there is no form al defect .  The relief sought  by the 

revision pet it ioner does not  fall under the provisions of Order 23 Rule 

1(3)  of CPC.  The Court  below had r ight ly dism issed the applicat ion.  

Learned counsel relied on the decisions reported in Deb ash is Sin g h a 

Roy  v . Tar ap ad a Roy 1 and V.Raj en d r an  v . An n asam y  Pan d ian 2.  
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5. I n view of the subm issions m ade by both sides, the point  for 

determ inat ion is: -  

Whether the revision pet it ioners are ent it led for the relief 

as prayed for? 

 

6. I n view of the m andate given under Order 23 Rule 1(3)  of CPC, 

the revision pet it ioner has to substant iate that  there is a “ form al 

defect ”  in the suit  and he is ent it led to file a fresh suit  based on sam e 

cause of act ion.  As per the subm issions and the m aterial placed on 

record, the subject  suit  property was changed and that  change 

disabled the revision pet it ioner to seek the relief of part it ion and 

separate possession of his 1/ 6 th share.   

 

7. I n the course of subm issions, it  is brought  to the not ice of this 

Court  that  the applicat ion filed under Order 39 Rules 1 and 2 of CPC by 

the revision pet it ioner was dism issed and consequent ly CMA was filed 

and was withdrawn.  Further, the am endm ent  applicat ion was filed by 

the revision pet it ioner and the sam e was also dism issed.   

 

8. I n the decision relied on by the learned counsel for the 

respondent  in Debash is Sin g h a Roy ’s case  ( supra 2) , at  para No.9, 

it  was held as under:  

 “ I n the case in hand the plaint iffs/ pet it ioners filed the suit  for part it ion of alleged 

joint  fam ily propert ies.  The pet it ion for tem porary injunct ion filed by the 

plaint iffs/ pet it ioners was dism issed by the t r ial Court .  Such dism issal of the injunct ion 

pet it ion was upheld by the Court  of appeal.  I n view of the public policy underlying the 

Order 23 Rule 1(3)  of the Code to prevent  inst itut ion of suit  again and again on sam e 

cause of act ion, even the defendants of this suit  may either have the propert ies in suit  

part it ioned between them  and the plaint iffs if such are the joint  propert ies or m ay 

establish the same to be their exclusive propert ies or that  the plaint iffs do not  have any 

share therein.  I n either case the disputes, if there be any, shall be set  at  rest .  The 

plaint iffs therefore in this case should not  be allowed to withdraw the suit  with leave to 

sue afresh on the subject  m at ter of the suit  only for the purpose of keeping alive the 

dispute between the part ies, to be reopened at  the discret ion of the plaint iffs.  The apart  
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the defects as alleged in the pet it ion under Order 23 Rule 1(3)  of the Code by the 

plaint iffs, on the stated pr inciples are not  formal defects as either of the part ies to the 

suit  m ay have such defects, rem oved by m aking appropriate applicat ion in the suit  

itself.”  

 

I n V.Raj en d r an ’s case (supra 3) , at  para 10, it  was held as under: -  

 “ I n K.S.Bh oop at h y  v . Kok i la 3,  it  has been held that  it  is the duty of the Court  to 

be sat isfied about  the existence of “ form al defect ”  or “ sufficient  grounds”  before 

grant ing perm ission to withdraw the suit  with liberty to file a fresh suit  under the sam e 

cause of act ion.  Though, liberty m ay lie with the plaint iff in a suit  to withdraw the suit  

at  any t im e after the inst itut ion of suit  on establishing the “ form al defect ”  or “ sufficient  

grounds” , such r ight  cannot  be considered to be so absolute as to perm it  or encourage 

abuse of process of Court . The fact  that  the plaint iff is ent it led to abandon or withdraw 

the suit  or part  of the claim  by itself, is no licence to the plaint iff to claim  or to do so to 

the det r im ent  of legit im ate r ight  of the defendant .  When an applicat ion is filed under 

Order 23 Rule 1(3)  CPC, the Court  m ust  be sat isfied about  the “ form al defect ”  or  

“ sufficient  grounds” .  “Form al defect ”  is a defect  of form  prescribed by the rules of 

procedure such as, want  of not ice under Sect ion 80 CPC, im proper valuat ion of the suit , 

insufficient  court  fee, confusion regarding ident ificat ion of the suit  property, m isjoinder 

of part ies, failure to disclose a cause of act ion, etc.  “Form al defect ”  m ust  be given a 

liberal m eaning which connotes various kinds of defects not  affect ing the merits of the 

plea raised by either of the part ies” . 

 

 The above judgm ents reflect  that  the applicat ion filed under 

Order 23 Rule 1(3)  of CPC has to sat isfy the existence of “ form al 

defect ”  or “ sufficient  grounds” .  Som e of the form al defects are 

enum erated in the judgm ent  reported in K.S.Bh oop at h y ’s case (supra 

4) , i.e., want  of not ice under Sect ion 80 CPC, im proper valuat ion of 

the suit , insufficient  court  fee, confusion regarding ident ificat ion of the 

suit  property, m isjoinder of part ies, failure to disclose a cause of 

act ion, etc.  Further, it  is held that  “ form al defect ”  m ust  be given a 

liberal m eaning which connotes various kinds of defects not  affect ing 

the m erits of the plea raised by either of the part ies.   

 

9. I n the instant  case, the change alleged to have been m ade is 

const ruct ion of st ructures over the suit  property.  So it  would not  lead 
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to “ form al defect ”  of the plaint .  The revision pet it ioner ought  to have 

sought  perm ission to m ake am endm ents.  Therefore, the requirem ents 

of Order 23 Rule 1(3)  of CPC have not  been com plied with.  The Court  

below had elaborately dealt  with the m at ter and declined the relief 

sought  by the revision pet it ioner.  The Court  below acted well within its 

jur isdict ion.  I t  did not  com m it  any illegality or perversity to interfere 

with the im pugned order.  The revision pet it ion is devoid of m erit  and 

is liable to be dism issed. 

 

10. I n the result , the Civil Revision Pet it ion is dism issed.   

 

The Miscellaneous Pet it ions, if any, pending shall stand closed.  

No costs. 

 

             ______________________ 

                      Dr . SHAMEEM AKTHER, J 

Date:  28.10.2019 

ssp 


