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JUDGMENT:  

 
 

 This appeal ar ises under Sect ion 130 of the Custom s Act , 1962 

( for brevity ‘the Act  of 1962’) .  The appellant  suffered the Order- in-

Original dated 31.12.2015 passed by the Assistant  Com m issioner of 

Custom s levying penalty upon it  under Sect ion 30 of the Act  of 1962. 

The said order was received by the appellant  on 02.01.2016. 

Aggrieved thereby, it  preferred an appeal before the Deputy 

Com m issioner of Custom s, Air Cargo Term inal, Sham shabad Airport , 

Hyderabad, on 28.03.2016. 

 

2. Realizing that  it  had approached the wrong authority,   

the appellant  then preferred an appeal before the Com m issioner 

(Appeals)  on 04.04.2016. By order dated 29.11.2016, the 

Com m issioner (Appeals)  held that  the appeal was filed beyond the 

period of lim itat ion prescribed under Sect ion 128 of the Act  of 1962 

and dism issed the sam e. The m at ter was then carr ied in appeal by the 

appellant  to the Custom s, Excise and Service Tax Appellate Tr ibunal, 

Hyderabad, in File No.C/ 30155/ 2017. By order dated 30.05.2018, the 

t r ibunal affirm ed the decision of the Com m issioner (Appeals)  and 

dism issed the appeal on the ground that  the appeal had been filed 

beyond the per iod of lim itat ion. 

 

3. Perusal of the t r ibunal’s order reflects that  the appellant  

specifically took the plea that  it  filed an appeal before the Deputy 
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Com m issioner of Custom s, in the first  instance, under the 

m isconcept ion that  the said authorit y was the appellate authority but  

having realized it ’s m istake, it  preferred an appeal before the 

appropriate appellate authority. The t r ibunal, however, found that  this 

plea was not  substant iated with any evidence and on that  ground held 

against  the appellant . Though no m aterial seem s to have been 

produced before the t r ibunal in support  of the plea taken by the 

appellant , the said lapse has been cured in this appeal. The appeal 

subm it ted by the appellant  before the Deputy Com m issioner of 

Custom s, Air  Cargo Term inal, Sham shabad Airport ,  Hyderabad,  

on 28.03.2016 is now placed on record and the sam e bears the 

endorsem ent  of the office of the Deputy Com m issioner of Custom s,  

Air  Cargo Com plex, Sham shabad, Hyderabad, with the date 

28.03.2016 in proof of receipt  thereof. Therefore, it  cannot  be 

doubted, at  this stage that  the appellant  did, in fact , prefer an appeal 

before the wrong authorit y on 28.03.2016, as claim ed by it .   

 

4. Sri B. Narasim ha Sharm a, learned counsel for the Custom s 

authorit ies, fair ly concedes that  the delay on the part  of the appellant  

in approaching the appropriate appellate authority was only three (3)  

days in term s of the statutory schem e.  

 

5. I f that  be so, as it  is now brought  out  that  the appellant  

approached the wrong authority with an appeal within t im e and it ’s 

approaching the appropriate authority thereafter was only with a delay 

of three (3)  days, we are of the opinion that  this would not  be a case 

falling within the am bit  of the law laid down by the Suprem e Court  in  



 3 

SI NGH ENTERPRI SES v . COMI SSI ONER OF CUSTOMS AND 

CENTRAL EXCI SE, JAMSHEDPUR
1
. 

 

 The appeal is accordingly allowed set t ing aside the order dated 

30.05.2018 of the t r ibunal as well as the order dated 29.11.2016 

passed by the Com m issioner (Appeals) . Appeal No.29 of 2016 – 

Custom s (P)  shall stand restored to the file of the Com m issioner of 

Custom s and Cent ral Excise (Appeals) , the second respondent  herein 

for considerat ion afresh on m erits and in accordance with law.  

Pending m iscellaneous pet it ions shall stand closed. There shall be no 

order as to costs. 
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