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ORDER:  ( Per the Hon’ble Dr.Just ice Shameem Akther)  

  

 Alleging that  his son, Mr. Kethavath Heeralal, S/ o. Basya, aged 

23 years, is involved in a cr im e of peddling Narcot ic Drugs am ong 

innocent  people in the lim its of Hyderabad Police Com m issionerate, 

registered in the year 2018, his son is being prevent ively detained by 

order dated 26.07.2018 passed by the Com m issioner of Police, 

Hyderabad City, the respondent  No.2, and confirm ed by order dated 

16.10.2018 by the Principal Secretary to Governm ent , General 

Adm inist rat ion (Spl. (Law and order)  Departm ent , Governm ent  of 

Telangana, the respondent  No.1, the unfortunate father, Kethavath 

Basya, has approached this Court . 

 

 Heard the learned counsel for the part ies, and perused the 

im pugned orders. 

 

 Briefly, the facts of the case are that  by relying on one cr im inal 

case registered against  the detenu in the year 2018 (Crim e No.98 of 

2018 of Malakpet  Police Stat ion, for the offence punishable under 

Sect ion 8(c)  read with 20(b) ( ii) (c)  of NDPS Act , 1985)  with respect  to 

peddling of Narcot ic Drugs am ong innocent  people in the lim its of 

Hyderabad Police Com m issionerate and endangering the lives of 

youth and innocent  people and causing irreparable dam age to the 

body parts including cent ral nervous system  and thereby cr ippling the 

m ental and physical health of people addicted to drugs, the 

Com m issioner of Police, Hyderabad City, the respondent  No.2, passed 

the detent ion order dated 26.07.2018.  Subsequent ly, by order dated 

16.10.2018, the detent ion order was confirm ed by the respondent  

No.1.  Hence, this pet it ion before this Court . 
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 Mr. Kollu Rajasekhar, the learned counsel for the pet it ioner, has 

raised the following content ions before this Court :  

  

 First ly, relying only on one case registered against  the detenu 

in the year 2018, the im pugned detent ion order is passed.  

 

Secondly, such case can easily be tackled by the cr im inal 

just ice system  by holding a cr im inal t r ial.  Therefore, the alleged 

case, basing on which the detent ion order was passed, would fall 

within the am bit  of “ law and order problem ” .  Relying on the case of 

Ram  Man oh ar  Loh ia  v . St at e o f  Bih ar 1 ,  learned counsel has 

pleaded that  a dist inct ion has to be m aintained between “a law and 

order problem ”  and “a public order problem ” .  Since the case 

narrated by the detaining authority do not  fall within the am bit  of 

“disturbance of public order” , the detaining authority is unjust ified in 

invoking the Telangana Prevent ion of Dangerous Act ivit ies of 

Boot leggers, Dacoits, Drug-Offenders, Goondas, I m m oral Traffic 

Offenders, Land Grabbers, Spurious Seed Offenders, I nsect icide 

Offenders, Fert iliser Offenders, Food Adulterat ion Offenders, Fake 

Docum ent  Offenders, Scheduled Com m odit ies Offenders, Forest  

Offenders, Gam ing Offenders, Sexual Offenders, Explosive 

Substances Offenders, Arm s Offenders, Cyber Crim e Offenders and 

White Collar or Financial Offenders Act .  Therefore, the detent ion of 

the detenu is patent ly illegal.  Hence, the detaining authority is 

unjust ified in claim ing that  the alleged cr im e has created a panic and 

have “disturbed the public order” .   

 

Thirdly, youngm en, like the detenu, are random ly picked up by 

the police, and falsely im plicated.  Therefore, the detaining authority 

                                                 
1
 AIR 1966 SC 740 
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is not  just ified in invoking a draconian power under the prevent ive 

detent ion laws.  According to the learned counsel, the detaining 

authority has to be ext rem ely careful while passing a detent ion order.  

For detent ion ipso facto adversely affects the fundam ental r ight  of 

personal liberty enjoyed by the people under Art icle 21 of the 

Const itut ion of I ndia.  

 

Last ly, even while confirm ing the detent ion order dated 

26.07.2018, by order dated 16.10.2018, the respondent  No.1 has not  

applied his m ind to the facts and circum stances of the case.  I nstead, 

the confirm at ion order has been passed in a m echanical m anner.  

Adm it tedly, in the alleged cr im e relied by the respondent  No.2, the 

detenu had m oved three bail applicat ions and all the three bail 

applicat ions were dism issed by the Court  concerned.  Thus, the 

detenu cont inues to be in judicial custody.  Despite the fact  that  the 

detenu is in custody, st ill the prevent ive detent ion order has been 

passed against  the detenu.  Therefore, even the confirm at ion order 

deserves to be set  aside by this Court . 

 

 On the other hand, Mr. Sharath, learned Special Governm ent  

Pleader, has vehem ent ly pleaded that  the detenu has indulged in 

peddling narcot ic drugs in the lim its of Hyderabad Police 

Com m issionerate, duly endangering the lives of youth and innocent  

people and causing irreparable loss to the m ental and physical health 

of the people addicted to drugs.  Therefore, the cr im e alleged 

com m it ted by the detenu has created a sense of insecurity and panic 

in the m inds of the people.  Hence, the case falls within the am bit  of 

“public order” . Therefore, the detaining authority was certainly 
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j ust ified in passing the im pugned orders.  Thus, the learned counsel 

has supported both the im pugned orders. 

 

I n view of the subm issions m ade by both the sides, the point  

that  ar ises for determ inat ion in this Writ  Pet it ion is:  

W h et h er  t h e d et en t ion  o r d er , d at ed  2 6 .0 7 .2 0 1 8 , 

p assed  b y  t h e r esp on d en t  No .2  an d  t h e 

con f i r m at ion  o r d er , d at ed  1 6 .1 0 .2 0 1 8 , p assed  b y  

t h e r esp on d en t  No .1 , ar e l iab le t o  b e set  asid e? 

 

 

Po in t :  

 

 I n the case of Kan u  Bisw as v . St at e o f  W est  Ben g al 2,  the 

Suprem e Court  has opined as under:  

 “The quest ion whether a m an has only com m it ted 

a breach of law and order or has acted in a m anner likely 

to cause a disturbance of the public order is a quest ion 

of degree and the extent  of the reach of the act  upon the 

society.  Public order is what  the French call ‘order 

publique’ and is som ething m ore than ordinary 

m aintenance of law and order.   The test  to be adopted 

in determ ining whether an act  affects law and order or 

public order, as laid down in the above case, is:  Does it  

lead to disturbance of the current  of life of the 

com m unity so as to am ount  to a disturbance of the 

public order or does it  affect  m erely an individual leaving 

the t ranquilit y of the society undisturbed?”    

 

I n Ram  Man oh ar  Loh ia ’s case (supra)  the Hon’ble Suprem e 

Court  has, in fact , deprecated the invoking of the prevent ive law in 

order to tackle a law and order problem .  The Hon’ble Suprem e Court  

has observed as under:  

“54. We have here a case of detent ion under Rule 

30 of the Defence of I ndia Rules which perm its 

apprehension and detent ion of a person likely to act  in a 

                                                 
2
 (1972) 3 SCC 831 
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m anner prejudicial to the m aintenance of public order. I t  

follows that  if such a person is not  detained public 

disorder is the apprehended result . Disorder is no doubt  

prevented by the m aintenance of law and order also but  

disorder is a broad spect rum  which includes at  one end 

sm all disturbances and at  the other the m ost  serious and 

cataclysm ic happenings. Does the expression "public 

order ' take in every kind of disorders or only som e of 

them ? The answer to this serves to dist inguish "public 

order"  from  " law and order"  because the lat ter 

undoubtedly takes in all of them . Public order if 

disturbed, m ust  lead to public disorder. Every breach of 

the peace does not  lead to public disorder. When two 

drunkards quarrel and fight  there is disorder but  not  

public disorder. They can be dealt  with under the 

powers to m aintain law and order but  cannot  be detained 

on the ground that  they were disturbing public order. 

Suppose that  the two fighters were of r ival com m unit ies 

and one of them  t r ied to raise com m unal passions. The 

problem  is st ill one of law and order but  it  raises the 

apprehension of public disorder. Other exam ples can be 

im agined. The cont ravent ion of law always affects order 

but  before it  can be said to affect  public order, it  m ust  

affect  the com m unity or the public at  large. A m ere 

disturbance of law and order leading to disorder is thus 

not  necessarily sufficient  for act ion under the Defence of 

I ndia Act  but  disturbances which subvert  the public order 

are. A Dist r ict  Magist rate is ent it led to take act ion under 

Rule 30(1) (b)  to prevent  subversion of public order but  

not  in aid of m aintenance of law and order under 

ordinary circum stances.”    

 

I n the present  case, the respondent No.2 had relied on only one 

case registered in the year 2018 for prevent ively detaining the 

detenu.  We shall present  in a tabular colum n the date of occurrence, 
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the date of regist rat ion of FI R, the offences com plained of and their  

nature, such as bailable/ non-bailable or cognizable/ non-cognizable.  

 

Cr im e 

No . 
Dat e o f  

Occu r r en ce 

Dat e o f  

r eg ist r a t ion  

o f  FI R 

Of f en ces Nat u r e 

98/ 2018 of 

Malakpet  PS 21.05.2018 21.05.2018 

Sect ion 8(c)  

r / w 20(b) ( ii) (c)  

of NDPS Act . 

Non-bailable/  

cognizable 

 

I t  is appropriate to refer the decision rendered by the Hon’ble 

Apex Court  in Vi j ay  Nar a in  Sin g h  v . St at e o f  Bih ar 3,  wherein it  

was held that  a single act  or om ission cannot  be character ized as a 

habitual act  or om ission because, the idea of ‘habit ’ involves an 

elem ent  of persistence and a tendency to repeat  the acts or 

om issions of the sam e class or kind, if the acts or om ission in 

quest ion are not  of the sam e kind or even if they are of the sam e 

kind when they are com m it ted with a long interval of t im e between 

them , they cannot  be t reated as habitual ones. 

 

A perusal of the im pugned detent ion order reveals that  the 

detenu is involved in only one crim inal case registered against  him  

(Crim e No.98 of 2018 of Malakpet  Police Stat ion)  and the detaining 

authority has taken the sam e as the basis for prevent ively detaining 

him .  The detenu m oved first  bail pet it ion in the subject  cr im e on 

30.05.2018 and the sam e was dism issed by the Court  concerned, 

vide order, dated 23.06.2018, passed in Crl.M.P.No.1674/ 2018.  The 

detenue m oved second bail pet it ion on 26.06.2018 and the sam e was 

dism issed by the Court  concerned, vide order, dated 04.07.2018, 

passed in Crl.M.P.No.1924/ 2018.  The detenu m oved third bail 

pet it ion on 10.07.2018 and the sam e was dism issed by the Court  

concerned, vide order, dated 25.07.2018, passed in 

                                                 
3
 (1984) 3 SCC 14 
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Crl.M.P.No.2108/ 2018.  Thus, the detenu cont inues to be in judicial 

custody.  The cr im e allegedly com m it ted by the detenu is for the 

offence punishable under Sect ion 8(c)  read with 20(b) ( ii) (c)  of the 

NDPS Act , 1985.  These type of cases can certainly be t r ied under the 

norm al cr im inal just ice system .  And, if convicted, can certainly be 

punished by the Court  of law.  Thus, the case does not  fall within the 

am bit  of the words “public order” .  I nstead, it  falls within the scope of 

the words “ law and order” . 

 

 I t  is, indeed, t r ite to state that  prevent ive laws are draconian in 

nature, as they adversely affect  the personal liberty of an individual.  

Therefore, in catena of cases, the Hon’ble Suprem e Court  has 

repeatedly opined that  prevent ive detent ion laws should be used 

sparingly, rather than being used frequent ly.  I t  is only when it  is a 

case of “disturbance of public order”  that  the detaining authority 

would be legally just ified in invoking and in using the powerful 

weapon of the prevent ive laws.  But , the prevent ive laws cannot  be 

used in order to cont rol pet ty offences.  I n case the use of prevent ive 

detent ion laws were perm it ted to be invoked for tackling pet ty 

offences, it  will m ake the norm al cr im inal just ice system  redundant . 

A perusal of the order, dated 26.07.2018, passed by the 

respondent  No.2 reveals that  the said order has been passed in a 

m echanical m anner.  For neither the facts, nor the circum stances 

have been discussed to any extent .  Therefore, neither of the two 

orders are legally sustainable.   

 

I n the result , the Writ  Pet it ion is allowed.  The im pugned 

detent ion order dated 26.07.2018, passed by respondent  No.2, and 

the confirm at ion order dated 16.10.2018, passed by respondent  No.1 
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are set  aside.  The respondents are directed to set  the detenu, 

nam ely, Mr. Kethavath Heeralal, S/ o. Basya, at  liberty forthwith, if he 

is no longer detained in judicial custody in the cr im inal cases, which 

have been so far registered against  him . 

 

 The m iscellaneous pet it ions pending in this writ  pet it ion, if any, 

shall stand closed.  There shall be no order as to costs. 

 

 
_ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _  

                                      RAGHVENDRA SI NGH CHAUHAN, HCJ 

 

 

_ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _  

                                           Dr . SHAMEEM AKTHER, J 

04 th July, 2019  

Bvv 

 

 

 

 

 

  

  


