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O R D E R 

 

 

 This writ petition is filed  for the following relief: 

 “ To dec la re the ac tion of the 2nd  respondent in not adhering to the terms of 

its letter in Ref.No.BCCL/ BAR/ 2018/ 562 da ted  21.07.2018 by agreeing for 

devia tions to exec ute the c ontrac t da ted  10.05.2016 with the re-assessed 

quantity of c oa l and  Jhama and  in insisting  the petitioner to exec ute the work 

through letter da ted  08.01.2019 in Ref.No.BCCL/ BAR/ 2019/ 31, with the threa t of 

imposing pena lties as per the NIT, as illega l a rb itra ry and  unc onstitutiona l and  to 

issue a  c onsequentia l d irec tion to the 2nd  respondent not to resort to any 

c oerc ive measures aga inst the petitioner inc lud ing invoc ation and  enc ashment 

of the bank guarantee bearing No.2102415BG0001092 da ted  07.07.2015, issued 

by the 1st respondent, whic h is va lid  up  to 09.10.2019, and  pass suc h other order 

or orders as this Hon’b le Court may deem fit and  p roper in the c irc umstanc es of 

the c ase.”  

 

 

 2.  In the a ffidavit filed  in support of the writ petition it is sta ted  tha t 

in pursuanc e of the tender notific a tion da ted  09.03.2015 issued  by the 2nd  

respondent – Bhara t Coking Coa l Ltd ., a  Government of Ind ia  Undertaking 

and  a  subsid ia ry of Coa l Ind ia  Ltd ., (for short ‘NIT’ ), for extrac tion and  

transporta tion of c oa l with fire fighting  in Joyrampur Colliery, Lodna  Area , 

the tec hnic a l spec ific a tions for exec ution of work, whic h a re mentioned  in 

the tender doc ument, the petitioner, whic h is a  c ompany engaged in the 

business of mining  and  c onstruc tion, pa rtic ipa ted  and  rema ined  

suc c essful, and  ac c ord ing ly, vide letter of the 2nd  respondent da ted  

13.06.2015 Letter of Allotment (LOA) was g iven, and  the petitioner 

c omp lied  with a ll the c ond itions mentioned  in the LOA, and  a lso furnished  

bank guarantee for Rs.26,21,63,003/ - through the 1st respondent – Bank 

bearing  No.2102415BG0001092 da ted  07.07.2015.  The sa id  bank 

guarantee was va lid  for a  period  of three years till 05.10.2018, and  it was 
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la ter renewed , making it va lid  up  to 09.10.2019.  The c ontrac t agreement 

was entered  into on 10.05.2016, and  therea fter petitioner c ommenc ed  

exec ution of work. 

 

3.  The c ase of the petitioner is tha t due to reasons like non-

a llotment of required  extent of land  by evac ua ting  the villagers, non-

payment of amount towards the work exec uted , non-ob ta ining  sta tutory 

permissions, and  due to fa lse information about the extent of reserves of 

c oa l ava ilab le a t the site, the exec ution of work has bec ome d iffic ult for 

the petitioner, but in sp ite of the same, the petitioner has been exec uting  

the work. 

 

  4.  The further c ase of the petitioner is tha t the 2nd  respondent vide 

letter da ted  20.07.2017 informed  the petitioner tha t the app lic a tions of the 

2nd  respondent for reva lida tion of permission/ relaxa tion is under p roc ess 

before the Direc tor Genera l of Mines Sa fety, Dhanbad  and  it will take 

some time and  henc e the petitioner sha ll not opera te the mine till further 

orders.  Therea fter, a fter ob ta ining  permission by the 2nd  respondent, 

petitioner c ould  sta rt exec ution of work within the limited  a reas a llotted  to 

it.  The 2nd  respondent vide letter da ted  21.07.2018 informed  the petitioner 

tha t though they have estima ted  the c oa l reserves to be of 27.403 million 

tonnes, it is now estima ted  by the Centra l Mine Planning and  Design 

Institution (CMPDIL), tha t the ac tua l reserves a re only 12.98 million tones, 

and  simila rly the reserves of Jhama were estima ted  a t 3.99 LMT earlier, but 
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now it is found  to be of only 2.6 LMt.  In view of the sa id  va ria tions in the 

reserves of the c oa l and  Jhama by the CMPDIL, and  c orrespond ing 

inc rease in overburden, the petitioner was asked  to g iven c onsent for the 

devia tion within one week, to enab le the exec ution of the c ontrac t with 

the re-assessed  quantity, and  the petitioner vide its rep ly da ted  26.07.2018 

has g iven its c onsent for the devia tions, sub jec t to c erta in c ond itions viz., 

release of pend ing b ills, d isc ontinua tion of linkage between release of 

payment and  stripp ing ra tio, rega rd ing withhold ing  of 20% payment, 

hand ing over of entire land  for exc ava tion and  dump a rea  in order to 

meet ta rgets and  supp ly of suffic ient b last ma teria l to enab le to meet the 

ta rgets by ob ta ining exemption /  permission on restric tion of b lasting  from 

DGMS, and  further the petitioner a lso pointed  out the d iffic ulties fac ed  by 

it, in exec uting  the c ontrac t so fa r, on ac c ount of the fa ilure of the 2nd  

respondent to c omp ly with its responsib ilities.  The c ase of the petitioner is 

tha t the sa id  issues were not addressed , and  the Projec t Offic er of the 2nd  

respondent vide letter in Ref.No.BCCL/ BAR/ 2019/ 31 da ted  08.01.2019 

informed  the petitioner tha t a ll sta tutory requirements a re of its c onc ern 

and  the petitioner was never asked  to stop  working  for want of sta tutory 

permissions.  It is further informed tha t so fa r as the devia tions a re 

c onc erned , it is the d isc retion of the management and  merely taking a  

c onsent from the petitioner does not make it c ompulsory to the 

management to approve /  enforc e the devia tion p roposa ls and  
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ac c ord ing ly, the petitioner was advised  to sta rt the work a t the earliest, 

fa iling  whic h, it is informed  tha t the pena lties as per the terms of the NIT will 

be imposed .   It is sta ted  tha t as there is vast va ria tion between the 

reserves estimated  while award ing  the c ontrac t and  the ac tua l reserves 

ava ilab le and  for other d iffic ulties p leaded  above, the exec ution of work 

has bec ome d iffic ult for the petitioner.  In the writ a ffidavit, the petitioner 

has referred  to the exc hange of c orrespondent with the 2nd  respondent to 

justify the reasons for stopp ing the exec ution of work.  Aggrieved  by the  

c ommunic a tion da ted  08.01.2019, and  for a  d irec tion to the 2nd  

respondent not to resort to any c oerc ive measures aga inst the petitioner 

inc lud ing invoc a tion  and  enc ashment of bank guarantee issued  by the 

1st respondent, the p resent writ petition is filed . 

 

 5.  This c ourt on 28.01.2019 granted  interim d irec tion for a  limited  

period , d irec ting  the 2nd  respondent not to take any c oerc ive measures in 

pursuanc e of the impugned letter da ted  08.01.2019 inc lud ing  invoc a tion 

and  enc ashment of bank guarantee and  therea fter, the sa id  interim order 

was extended  from time to time. 

 

 6.  The 2nd  respondent filed  c ounter a ffidavit, and  while denying the 

averments made in the writ a ffidavit, ob jec tion is ra ised  with regard  to 

ma inta inab ility of the writ petition on the ground  tha t no c ause of ac tion 

a rose within the territoria l jurisd ic tion of this c ourt.  It is sta ted  tha t tender 

was issued  from Head  Offic e of the 2nd  respondent a t Dhanbad , Jharkand  
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and  the petitioner a lso submitted  its tender doc ument a t Dhanbad  only.  

The terms and  c ond itions of the c ontrac t were a lso settled  a t Dhanbad , 

Jharkhand  only.  Clause 26 of the instruc tions to b idders, manifest tha t a ll 

the d isputes a rising  out of the b id  and  subsequent c ontrac t awarded   

based  on the b id , sha ll be sub jec t to jurisd ic tion of the c ourts situa te a t 

Dhanbad only.  Therefore, the petitioner is not entitled  to invoke the 

jurisd ic tion of this c ourt, and  tha t High Court for the Sta te of Jharkhand  a t 

Ranc hi a lone, has jurisd ic tion to enterta in the d ispute of the petitioner.  It is 

sta ted  tha t ea rlier when the petitioner was issued  with letter da ted  

17.01.2018, p roposing  to initia te ac tion aga inst the petitioner for 

termina tion of c ontrac t, and  for invoc a tion of bank guarantee, it filed     

W.P ( C ) No.423 of 2018 on the file High Court for the Sta te of Jharkhand  

a t Ranc hi, and  the sa id  writ petition was d isposed  of d irec ting  the 2nd  

respondent herein, to c onsider the rep ly of the petitioner and  pass 

appropria te orders in ac c ordanc e with law, and  till then no c oerc ive steps 

sha ll be taken.  It is sta ted  tha t till da te no orders were passed  on the rep ly 

of the petitioner, but in sp ite of the same, petitioner c hose to file p resent 

writ petition before this c ourt.  It is sta ted  tha t petitioner has not sta ted  in 

the writ a ffidavit about filing  of writ petition before the High Court for the 

Sta te of Jharkhand  a t Ranc hi, and  on the ground  of suppression of 

ma teria l fac t, the writ petition is liab le to be d ismissed . 
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 7.  It is further sta ted  tha t Clause 14 of the Genera l Terms and  

Cond itions of Contrac t p rovide for in-house d ispute resolution mec hanism 

and  without first ava iling  the same, the petitioner has stra ightaway 

approac hed  this c ourt and  on this g round  a lso, the writ petition is liab le to 

be d ismissed . 

 

 8.  It is sta ted  tha t the petitioner fa iled  to perform its pa rt of c ontrac t 

as per the terms and  c ond ition of agreement, and  henc e the 2nd  

respondent is entitled  to invoke the bank guarantee.  It is an estab lished  

position of law tha t the respondent No.1 c annot be p revented  by the 

petitioner from performing  its pa rt of c ontrac t under the bank guarantee, 

as the 1st respondent issued  the bank guarantee empowering the 

benefic ia ry i.e., the 2nd  respondent, to invoke the bank guarantee within 

the va lid ity period  and  the respondent No.1 is a lso ob liga ted  to make the 

payment without any demur or ob jec tion and  the Bank c annot take into 

c onsidera tion the d ispute between the petitioner and  the 2nd  respondent. 

 

9.  In the c ounter a ffidavit, the 2nd  respondent sought to point out 

the lapses on the part of the petitioner in exec uting  the work and  it is 

sta ted  tha t due to sa id  lapses, the 2nd  respondent resorted  to invoc a tion 

of bank guarantee.  

 

10.  As these lapses pointed  out by the 2nd  respondent, a re d isputed  

by the petitioner, and  they a re  in the na ture of d isputed  questions of fac t, 
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whic h c annot be gone into under the writ jurisd ic tion, the sa id  averments 

a re not being reproduc ed .  

 

 11.  With the above averments in the c ounter a ffidavit, the writ 

petition is sought to be d ismissed . 

 12.  No c ounter a ffidavit is filed  on beha lf of 1st respondent – Bank. 

 13.  Petitioner field  rep ly a ffidavit. 

 14.  Sri Vedula  Srinivas, lea rned  c ounsel appearing  for the petitioner, 

while reitera ting  the averments made in the writ a ffidavit submits tha t  for 

the reasons like non-a llotment of the required  extent of land  by 

evac ua ting  the villagers, non-payment of amount towards the works 

exec uted , non-ob ta ining  sta tutory permissions and  mislead ing  the 

petitioner about the extent of reserves of c oa l ava ilab le a t the site, the 

exec ution of work has bec ome impossib le for the petitioner, thus the 

c ontrac t stood  frustra ted  bec ause of the above ac ts of the 2nd  

respondent, and  henc e the petitioner c annot be faulted  for not 

exec uting  the c ontrac t work.  When the c ontrac t is frustra ted  bec ause of 

the ac ts on the pa rt of the 2nd  respondent, the sa id  authority is not entitled  

to invoke the bac k guarantee, and  if the sa id  authority is a llowed  to 

invoke, it amounts to irreparab le and  irretrievab le loss to the petitioner.   

Learned  c ounsel submits tha t the 1st respondent, whic h furnished  the bank 

guarantee, is situa ted  a t Sec underabad , within the territoria l jurisd ic tion of 

the High Court of Telangana , and  as the 2nd  respondent is seeking to 
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invoke the sa id  bank guarantee, it is c lea r tha t pa rt of c ause ac tion a rose 

within the territoria l jurisd ic tion of this High Court, and  in view of p rovisions 

under Sec tion 20 of C.P.C. read  with Artic le 226(2) of the Constitution of 

Ind ia , this c ourt has territoria l jurisd ic tion to enterta in the writ petition and  

in view of the a rb itra ry ac tion of the 2nd  respondent, the c lauses in the 

agreement c annot c urta il the jurisd ic tion of this c ourt.    In support of this 

c ontention, lea rned  c ounsel relied  on the judgment of the Apex Court in 

CEMENT WORKERS’ MANDAL  v.  GLOBAL CEMENTS LTD1 and  a lso the 

judgment of a  lea rned  sing le Judge of this c ourt in M/ S HES INFRA PVT LTD.  

vs.  THE DEPUTY GENERAL MANAGER, BANK OF INDIA2  

 

 15.  With regard  to filing  of writ petition before the High Court of 

Jharkhand  is c onc erned , lea rned  c ounsel submits tha t though the sa id  

High Court vide order da ted  31.01.2018, d irec ted  to c onsider the 

representa tion of the petitioner and  pass appropria te orders in 

ac c ordanc e with law, and  till then not to take any c oerc ive steps; the 2nd  

respondent vide letter da ted  08.01.2019 d irec ted  the petitioner to 

c ommenc e the work and  in c ase of default, threa tened  the petitioner 

with pena lties under the agreement, and  as the invoc a tion of the bank 

guarantee would  result in irreparab le loss to the petitioner, it has filed  the 

p resent writ petition and  henc e, in view of the subsequent ac tion of the 

respondents in issuing letter da ted  08.01.2019,  it c annot be sa id  tha t the 

                                                 
1
 AIR 2019 SC 1163 

2
 W.P.NO.35624 OF 2013 DATED 05.06.2014 
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petitioner  has suppressed  materia l fac ts and  moreover, the non-

d isc losure of the fac t with regard  to filing  of the earlier writ petition would  

not a ffec t the right of the petitioner in filing  the p resent writ petition, whic h 

is for a  subsequent  c ause of ac tion. 

 

 16.  With the above submissions, lea rned  c ounsel for the petitioner 

seeks for a  d irec tion to the 2nd  respondent not to invoke the bank 

guarantee furnished  by the petitioner. 

 

 17.  On the other hand  Sri Deepak Bha tac harya jee, lea rned  Senior 

Counsel appearing  for 2nd  respondent, submits tha t the d ispute with 

regard  to invoc a tion of bank guarantee a rises out of the c ontrac t entered  

into between the pa rties.  He submits tha t as per Clause No.26 of the 

instruc tions to b idders, it is c lea r tha t a ll the d isputes a rising  out of the b id  

and  subsequent c ontrac t awarded  based  on suc h b id , sha ll be sub jec t to 

jurisd ic tion of the c ourts situa ted  a t Dhanbad . Learned  Senior Counsel 

submits tha t the petitioner, fa iled  to exec ute the work as per the terms of 

agreement, therefore, the 2nd  respondent resorted  for invoc a tion of bank 

guarantee, as per the terms and  c ond itions of agreement. If the petitioner 

is d isputing  the same, as per c lause No.26, it ought to have invoked  the 

jurisd ic tion of the c ourts a t Dhanbad , but it c annot file writ petition before 

this c ourt, bec ause the pa rties have spec ific a lly agreed  tha t the c ourts a t 

Dhandbad  will have jurisd ic tion to dec ide the d isputes a rising  out of the 

c ontrac t.  In support of the c ontention tha t petitioner has to invoke the 
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jurisd ic tion of the c ourt a t Dhanbad  as per the terms of the agreement, 

lea rned  Senior Counsel relied  on the judgment of the Apex Court in 

SWASTIK GASES (P) LTD  v.  INDIAN OIL CORPN. LTD3.  Learned  Senior 

Counsel submits tha t fo llowing  this judgment (3 supra ), the Apex Court in 

the la ter dec ision in B.E.SIMOESE VON STARABURG NIEDENTHAL  v.  

CHHATTISGARH INVESTMENTS LTD4, a lso expressed  simila r view. 

 

 18.  Lea rned  Senior Counsel submits tha t in fac t, when the 2nd  

respondent sought to termina te the c ontrac t and  invoke the bank 

guarantee vide its letter da ted  17.01.2018, the petitioner had  earlier filed  

W.P. ( C ).No.423 of 2018 on the file of High Court for the Sta te of 

Jharkhand  a t Ranc hi and  vide order da ted  31.01.2018, the sa id  High Court 

d isposed  of the writ petition d irec ting  the respondents to c onsider the 

exp lana tion of the petitioner and  pass appropria te orders in ac c ordanc e 

with law, and  till then, the 2nd  respondent was d irec ted  not to take any 

c oerc ive steps.  He submits tha t no dec ision is taken till da te and  the 

interest of the writ petitioner is p rotec ted , but in sp ite of the same, 

petitioner has c hosen to file the p resent writ petition.  

 

 19.  Lea rned  Senior Counsel submits tha t the petitioner has not 

d isc losed  the fac t of filing  ea rlier writ petition before the High Court for the 

Sta te of Jharkhand  in the writ a ffidavit, and  on the ground  of suppression 

of ma teria l fac t, the writ petition is liab le to be d ismissed . 

                                                 
3
 (2013) 9 SCC 32 

4
 (2015) 12 SCC 225 
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 20.  Learned  Senior Counsel submits tha t bank guarantee or a  letter 

of c red it is an independent and  a  separa te c ontrac t and  is absolute in 

na ture and  tha t existenc e of any d ispute between the pa rties to the 

c ontrac t, is not a  ground  for issuing an order of injunc tion to restra in 

enforc ement of bank guarantees or letter of c red it. In support of this 

c ontention, lea rned  Senior Counsel relied  on the judgments of the Apex 

Court in HIMADRI CHEMICALS INDUSTRIES LTD.  v.  COAL TAR REFINING CO5 

and  GUJARAT MARITIME BOARD  v.  LARSEN & TOUBRO INFRASTRUCTURE 

DEVELOPMENT PROJECTS LTD.,6.  With these submissions, lea rned  Senior 

Counsel sought to d ismiss the writ petition. 

 

 21.  In view of the above riva l c ontentions, the following issues would  

emerge for c onsidera tion: 

 

1. In the light of agreement between the parties tha t the d isputes 

sha ll be sub jec t to the jurisd ic tion of Dhanbad  c ourt only, 

whether this c ourt has territoria l jurisd ic tion to enterta in the writ 

petition with regard  to d ispute c onc erning invoc a tion of bank 

guarantee? 

 

2. Whether the writ petition is liab le to be d ismissed  on the ground  

of non-c losure of filing  ea rlier writ petition before the High Court 

for the Sta te of Jharkhand  a t Ranc hi for the simila r relief? 

 

3. Whether the writ petition aga inst invoc a tion of bank guarantee is 

ma inta inab le? 

 

 

22.  No doub t, as c ontended  by lea rned  c ounsel for petitioner, pa rt 

of c ause of ac tion in this writ petition a rises within the territoria l jurisd ic tion 

of this c ourt, as bank guarantee is exec uted  a t Sec underabad  and           

                                                 
5
 (2007)8 SCC 110 

6
 (2016)10 SCC 46 
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1st respondent – Bank is situa ted  a t Sec underabad , but by virtue of c lause 

No.26.1 in the instruc tions to b idders, and  c lause in bank guarantee, the 

pa rties have agreed  for the jurisd ic tion of c ourt a t Dhanbad .  The 

instruc tions to b idders, were issued  in tender notific a tion, and  as per 

Clause 14 of the tender notific a tion, they form part of c ontrac t 

agreement.  Clause 26.1 of the instruc tions to the b idder, is extrac ted  as 

under for ready referenc e: 

 
26. Legal jurisdic tion: 

26.1: Matters rela ting  to any d ispute or d ifferenc e a rising out of this b id  

and  subsequent c ontrac t awarded based  on the b id  sha ll be sub jec t to the 

jurisd ic tion of Dhanbad  Court only.”  

 

 

23.  Thus, for resolution of any d ispute, the parties have agreed  to 

the jurisd ic tion of the c ourt a t Dhanbad .   

 

24.  Further in the bank guarantee furnished  by the petitioner, a lso it 

is spec ific a lly mentioned  tha t “ Under jurisd ic tion of Dhanbad  Court only” . 

 

25.  When the intention of the pa rties is c lea r tha t the c ourt a t 

Dhanbad will have jurisd ic tion to resolve the d isputes a rising  out of the 

c ontrac t, this c ourt lac ks territoria l jurisd ic tion to enterta in the writ petition.   

 

26.  In simila r fac ts and  c irc umstanc es, the Apex Court in Swastik 

Gases c ase (3 supra ) held  as under: 

“ 31. In the instant c ase, the appellant does not d ispute tha t pa rt of 

c ause of ac tion has a risen in Kolka ta . What appellant says is tha t pa rt of c ause 

of ac tion has a lso a risen in Ja ipur and , therefore, Chief Justic e of the Ra jasthan 

High Court or the designate Judge has jurisd ic tion to c onsider the app lic a tion 

made by the appellant for the appointment of an a rb itra tor under Sec tion 11. 

Having regard  to Sec tion 11(12)(b ) and  Sec tion 2(e) of the 1996 Ac t read  with 

Sec tion 20(c ) of the Code, there rema ins no doubt tha t the Chief Justic e or the 

designate Judge of the Ra jasthan High Court has jurisd ic tion in the matter. The 
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question is, whether parties by virtue of c lause 18 of the agreement have 

agreed  to exc lude the jurisd ic tion of the c ourts a t Ja ipur or, in other words, 

whether in view of c lause 18 of the agreement, the jurisd ic tion of Chief Justic e 

of the Ra jasthan High Court has been exc luded? 

 

32.   For answer to the above question, we have to see the effec t of the 

jurisd ic tion c lause in the agreement whic h p rovides tha t the agreement sha ll be 

sub jec t to jurisd ic tion of the c ourts a t Kolka ta . It is a  fac t tha t whilst p rovid ing for 

jurisd ic tion c lause in the agreement the words like ‘ a lone’ , ‘ only’ , ‘ exc lusive’  or 

‘ exc lusive jurisd ic tion’  have not been used but this, in our view, is not dec isive 

and  does not make any materia l d ifferenc e. The intention of the parties - by 

having c lause 18 in the agreement – is c lea r and  unambiguous tha t the c ourts 

a t Kolka ta  sha ll have jurisd ic tion whic h means tha t the c ourts a t Kolka ta  a lone 

sha ll have jurisd ic tion. It is so bec ause for c onstruc tion of jurisd ic tion c lause, like 

c lause 18 in the agreement, the maxim expressio unius est exc lusio a lterius 

c omes into p lay as there is nothing to ind ic a te to the c ontra ry. This lega l maxim 

means tha t expression of one is the exc lusion of another. By making a  p rovision 

tha t the agreement is sub jec t to the jurisd ic tion of the c ourts a t Kolka ta , the 

pa rties have imp lied ly exc luded  the jurisd ic tion of other c ourts. Where the 

c ontrac t spec ifies the jurisd ic tion of the c ourts a t a  partic ula r p lac e and  suc h 

c ourts have jurisd ic tion to dea l with the matter, we think tha t an inferenc e may 

be d rawn tha t pa rties intended to exc lude a ll other c ourts. A c lause like this is 

not hit by Sec tion 23 of the Contrac t Ac t a t a ll. Suc h c lause is neither forb idden 

by law nor it is aga inst the pub lic  polic y. It does not offend Sec tion 28 of the 

Contrac t Ac t in any manner.”  
 

 

27.  From the above judgment it is c lea r tha t when the intention of 

the pa rties in a  pa rtic ula r c lause in the agreement is c lea r and  

unambiguous tha t the c ourts a t a  pa rtic ula r p lac e sha ll have jurisd ic tion, 

whic h means tha t the c ourts a t tha t p lac e a lone sha ll have jurisd ic tion by 

virtue of the c onstruc tion of jurisd ic tion c lause, and  the maxim expressio 

unius est exc lusio a lterius c omes into p lay.  This maxim means tha t 

expression of one, is the exc lusion of another.  Where the c ontrac t 

spec ifies the jurisd ic tion of the c ourts a t a  pa rtic ula r p lac e, and  suc h 

c ourts have jurisd ic tion to dea l with the matter, an inferenc e may be 

d rawn tha t pa rties intended  to exc lude a ll other c ourts.  

 

28.  Following the above judgment, the Apex Court in the 

subsequent judgment in B.E.Simoese Von Sta raburg  Niedentha l v.  

Chha ttisgarh Investments Ltd . (4 supra ), expressed  the very same view. 
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29.  Further, when the 2nd  respondent sought to revoke the c ontrac t 

and   invoke the bank guarantee vide letter da ted  17.01.2018, petitioner 

filed  W.P.( C ). No.423 of 2018 on the file of High Court of Jharkhand  a t 

Ranc hi and  the sa id  writ petition was d isposed  off on 31.01.2018.  The 

relevant portion of the order is extrac ted  as under: 

 
“ 3.  The p resent writ petition has been filed  for quashing the letter da ted  

17th January, 2018 issued  under the signature of the respondent No.2 

(Annexure-13) to the writ petition) whereby the ac tions were p roposed to be 

taken aga inst the petitioner, inc lud ing termina tion of the c ontrac t as well as 

invoc ation of bank guarantee submitted  by it.  Further p rayer has been made 

for restra ining the respondents from taking any ac tion as c ontemp la ted  vide 

letter da ted  17th January, 2018. 

 

. . .  

 

7.  Sinc e the petitioner has approac hed  this c ourt aga inst issuanc e of 

notic e, as c onta ined  in letter da ted  17th January, 2018, the writ petition is not 

ma inta inab le a t this stage. 

 

8.  However, sinc e the petitioner has a lready filed  its rep ly in response to 

the notic e da ted  17th January, 2018, this Court d irec ts the respondent No.2 to 

c onsider the sa id  rep ly submitted  by the petitioner and  pass appropria te order 

in ac c ordanc e with law.  Till any fina l dec ision is taken by the respondent No.2, 

no c oerc ive ac tion sha ll be taken aga inst the petitioner with respec t to the 

c ontrac t in question.”  

 

 

30.  When the petitioner, in a ll its p rudenc e, and  in c onsonanc e with 

the terms of the tender doc ument, filed  writ petition before the High Court 

of Jharkand  aga inst revoc a tion of c ontrac t and  invoc a tion of bank 

guarantee, it is not justified  on its pa rt in filing  the p resent writ petition 

before this c ourt, when the 2nd  respondent issued  the impugned  letter 

requiring  the petitioner to sta rt the work with a  default c lause.  This 

c onduc t of the petitioner, in c hoosing d ifferent High Courts for simila r 

c ause of ac tion, desp ite the c lause in the agreement with regard  to 

jurisd ic tion, amounts to forum shopp ing , and  abuse of p roc ess of law. 
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31.  In view of the law la id  down by Apex Court in the Swastik Gases 

c ase (supra ) and  in view of the Clause 26.1 in the instruc tions to b idder  

and  c lause in bank guarantee with regard  to territoria l jurisd ic tion, and  the 

petitioner has a lready invoked  the jurisd ic tion of the High Court of 

Jharkhad  for the simila r relief, this c ourt lac ks territoria l jurisd ic tion to 

enterta in the writ petition, and  ac c ord ing ly issue No.1 is answered . 

 

32.  Sinc e this c ourt lac ks jurisd ic tion, the sec ond and  third  issues 

framed  above, a re not being dea lt with, and  they a re left open for 

ad jud ic a tion in appropria te forum. 

 

33.  Coming to the judgment relied  on by the lea rned  c ounsel for 

the petitioner in Cement Workers c ase (1 supra ), it c ould  be seen tha t the 

Apex Court held  tha t when part of c ause of ac tion a rising  within the 

territoria l jurisd ic tion of a  High Court to c la im relief perta ining  to d ispute, 

the same c annot be d ismissed  for want of jurisd ic tion in view of Sec tion 20 

of CPC read  with Artic le 226(2) of the Constitution of Ind ia .  The law la id  

down by Apex Court is unexc ep tionab le, but c annot be made app lic ab le 

to the fac ts of the p resent c ase, sinc e in the sa id  judgment, there is no 

agreement between the pa rties tha t a  pa rtic ula r c ourt sha ll have 

jurisd ic tion to dec ide the d ispute between them.  In the p resent c ase, as 

d isc ussed  above, the pa rties, under the agreement, have agreed  for the 

jurisd ic tion a t Dhanbad  Court.  Henc e, this judgment of Apex Court 

c annot be made app lic ab le to the fac ts of the p resent c ase in a ll fours. 
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34.  The fac ts in M/ s HES Infra  Pvt. Ltd ., (2 supra ), d isc lose tha t in the 

agreement entered  into between the parties therein, they have agreed  

tha t c ourt a t Guja ra t sha ll have jurisd ic tion, but in the bank guarantee 

furnished  by the c ontrac tor, there is a  spec ific  c lause whic h ob liga tes tha t 

the bank guarantee sha ll be performed  and  d isc harged  a t Hyderabad  

and  the c ourt loc a ted  there sha ll have jurisd ic tion for a ll the matters 

c overed  under and / or a rising  out of this guarantee.  When there is d ispute 

between the parties, and  the 4th respondent therein, whic h awarded  the 

c ontrac t to the petitioner, revoked  the c ontrac t and  sought to invoke 

bank guarantee, the petitioner filed  writ petition before this c ourt 

aggrieved  by invoc a tion of bank guarantee.  The 4th respondent ra ised  

ob jec tion with regard  to ma inta inab ility of writ petition.  The lea rned  sing le 

judge relying  on the c lause in the bank guarantee, held  tha t it c annot be 

sa id  tha t jurisd ic tion of this c ourt is ousted . 

 

35.  But the fac ts of the p resent c ase a re d ifferent.  In the c ontrac t 

agreement, the parties herein have agreed  for the jurisd ic tion of the c ourt 

a t Dhanbad  and  even in the bank guarantee, there is a  spec ific  c lause 

whic h sta tes “ under jurisd ic tion of Dhanbad  Court only.”   

 

36.  In view of the fac ts and  c irc umstanc es of the p resent c ase, the 

above judgment of the lea rned  sing le Judge of this c ourt (2 supra ), relied  
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on by the lea rned  c ounsel for the petitioner to c ontend  tha t this c ourt has 

jurisd ic tion, is not app lic ab le. 

 

37.  For the foregoing reasons, the writ petition is d ismissed  only on 

the ground  of lac k of territoria l jurisd ic tion, and  a ll other issues a re left 

open for being ag ita ted  in appropria te forum. 

 

38.  Interloc utory app lic a tions pend ing, if any, sha ll stand  c losed .  

No order as to c osts. 

 

39.  At this stage, lea rned  c ounsel for the petitioner submits tha t 

petitioner intends to approac h the High Court for the Sta te of Jharkhand  

a t Ranc hi and  henc e the interim order may be extended . 

 

 40.  Having  regard  to the fac ts and  c irc umstanc es of the c ase and  

the above submission of the lea rned  c ounsel for the petitioner, interim 

order granted  by this c ourt on 28.01.2019, is extended  for a  period  of four 

weeks from today, enab ling  the petitioner to approac h the High Court 

having  jurisd ic tion. 

                                                               ---------------------------------------------- 

                                                                       A.RAJASHEKER REDDY,J 

DATE: 08--11—2019  

 

avs 

 

  


