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1. The Secretary to Government,
Co-operation Food & Consumer
Protection Department,

Fort St.George, Chennai-600 009.

2. The Registrar of Co-operative Societies,
N.V.Natrajan Maligai,
No.170, E.V.R.High Road,
Kilpauk, Chennai-600 010.

3. The Regional General Manager,
NABARD, No.48, Mahathma Gandhi Road,
Post Box No.6074,

Nungambakkam, Chennai-600 034.

4, The President,
Kayamozhi Primary Agriculture Co-operative
Credit Society,
Kayamozhi, Trichandur Taluk,
Thuthookudi District. ... Respondents

COMMON PRAYER: Writ Petitions under Article 226 of the Constitution
of India, to 1issue a Writ of Certiorarified Mandamus, calling for
the entire records relating to the G.0O passed by the 1% respondent
in impugned G.0.Ms.No.189, Co-operative Food and Consumer Protection
Department, dated 17.11.2009 and quash the same 1in respect of
fixation of Dearness Allowance of 84% in so far as the petitioners
are concerned and consequently, direct the respondents to fix the
pay scales along with the D.A 97% from 01.04.2008 and pay the same
to the petitioners from 01.04.2008 as arrears after deducting
whatever amount was paid already to the petitioners.

For Petitioners
in both W.Ps : Mr.P.Senthur Pandian

For R1 to R3 : Mr.P.Mahendran
in both W.Ps Additional Government Pleader

For R4 : Mr.J.John
in both W.Ps

COMMON ORDER

The Government Order issued in G.0.Ms.No.189, Co-operative Food
and Consumer Protection Department, dated 17.11.2009, is sought to
be quashed in the present writ petitions, in respect of fixation of
Dearness Allowance at 84% insofar as the petitioners are concerned
and consequently, to direct the respondents to fix the pay scale
along with D.A at 97% with effect from 01.04.2008 and pay the same

to_thergetitioners from 01.04.2008 as arrears.
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2.The learned counsel appearing for the petitioners made a
submission that 97% of Dearness Allowance has been paid initially to
the employees of the Co-operative Societies. However, the said
Dearness Allowance is reduced to 84% in the impugned G.0.Ms.No.189.
Thus, the petitioners have chosen to file these writ petitions
challenging the said G.0.Ms.No.189.

3.The learned counsel appearing for the petitioners reiterated
that no opportunity was given to the employees, while reducing the
Dearness Allowance from 97% to 84%. Thus, the decision taken is
unilateral.

4.The learned counsel appearing for the petitioners submitted
that this Court has earlier considered the similar issue in W.P (MD).
No.9140... etc., of 2014, dated 19.12.2018. As per the said order,
97% of Dearness Allowance has been given. Thus, the same benefit is
to be granted to these petitioners also and based on the above
orders, the cases of the petitioners are also to be considered for
grant of 97% of Dearness Allowance.

5. The learned Additional Government Pleader appearing on
behalf of the respondents 1 to 3 strenuously objected the contention
of the petitioners by stating that the earlier order cited by the
petitioners cannot be a ground to consider the present writ
petition. The Hon'ble Division Bench has passed an order in
W.A.No.452 of 2012, dated 20.07.2012 in fact complete factual
particulars were not produced by the respondents before this Hon'ble
Court and the mistake committed by the respondents in this regard
were admitted. Even as per the order passed by this Court, the writ
petitioners are not entitled for grant of 97% of Dearness Allowance.
Factual mistake occurred was that 97% of Dearness Allowance was not
at all granted to the employees and when the said 97% Dearness
Allowance was not granted to any employees, there is no reason to
grant the said 97% of Dearness Allowance to the petitioners. The
fact regarding for sanctioning of 97% of Dearness Allowance to all
other employees, they are not brought to the notice of this Court,
while passing order 1in W.P.No.9140 of 2014 etc Dbatch, dated
19.12.2018.

6.To substantiate the said contention, the learned Additional
Government Pleader solicited the contention regarding the annexure
to the impugned G.0.Ms.189, dated 17.11.1989 as well as the order of
this Court in W.P.No.9391 of 2011, dated 12/07/2011 and the order of
the Hon'ble Division Bench of this Court in W.A.No.452 of 2012 dated
20.07.2012.

7.A perusal of the impugned G.0.Ms.No.181, dated 17.09.2011,
which reveals that a Stream Line Committee was constituted for the
purpose of fixing uniform scale of pay/salary to the employees of

all the Co-operative Societies across the State. The Steam Line
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Committee considered the 1issue and submitted its recommendation.
Accordingly, the Government issued G.0.Ms.No.189, Co-operative Food
and Consumer Protection Department, dated 17.11.2009. Under Section
181 of the Tamil Nadu Co-operative Societies Act, the Registrar of
Co-operative Societies 1s empowered to 1issue directions 1in the
interest of the Co-operative Societies and in the public interest.
Section 182 of the said Act contemplates that the Government can
issue directions in the interest of public and to administrate the
affairs of the Co-operative Societies registered under the
provisions of the Tamil Nadu Co-operative Societies Act. In the
event of issuing any orders, the Registrar of Co-operative Societies
has to implement the same and report to the Government.

8. The impugned G.0.Ms.No.189, cannot be construed as an order
directly fixing Dearness Allowance to the employees of the Co-
operative Societies. The basic fact to be understood with reference
to the said G.0.Ms.No.189 is that, the Government issued certain
guidelines to be followed Dby the Registrar regarding the
implementation of the uniform scale of pay and the Dearness
Allowance. The very purpose and object of issuing impugned
Government Order in G.0.Ms.No.189 is that the financial condition of
the each Co-operative Society is to be considered and in order to
monitor and control the affairs of the Co-operative Society such
consistency in grant of salary to the employees are required. Thus,
the Government though fit to issue circulars containing certain
instructions enabling the respective Co-operative Societies to enter
into 12(3) settlement under the Industrial Disputes Act with the
employees so as to pay such salary. In other words, the Government
Order was passed enabling the Co-operative Societies to fix uniform
scale of pay and enter into 12(3) settlement under the Industrial
Disputes Act. G.0.Ms.No.189 states that appropriate actions have to

be initiated by the Registrar of Co-operative Societies. In this
regard. Paragraph Nos.5 and 6 of the 1impugned order reads as
follows:

“s . Dl aimeaiBaleol Llg GHTL & & CaleMTsnt ind  dn L” BDa, &L &H ST UeoPument saf
1...2008 (p&Hed oaBw o wial, GUY H&HFH o L weui Sat  paui. el o wi afsorned
UsoPWITemT $Sehd &  aUphl SO UL Caueoor Lpw  Sehlswsudy  GEHTend  Dlsuif H6M I aUBE ST60 6wl Ul
, & Beoordh &led  suye, emaud &L UL Gsusor BLO .

6.u,8W  FD ueTLd Dieifd @Lb CuTEHl  GHTL & & GouerTsont 6D an_L” Bmsy, BIL_601
SH BE BaT  BIog  Usdwment sabd & Fbuembd  anpm b s@FRoa( Capacity to Pay)
2 miFal uRS &6 GBmat @pommid  Com Heoor L FLduen 2 wif af’eormed  eJH UGB  FnLB6d dn_L (BWa,
BL_ 60T FH BB Bahd GO GHPald & an L” BWen,d  FH H balel  uBsumeri  Peu,mid 1T uGH o .7

9. Para 6 of the impugned Government Order stipulates that the
Registrar of Co-operative Societies should 1nitiate action for
fixation of Dearness Allowance to the employees of the Co-operative
Societies by considering the financial condition as well as the
capacity of the Societies to pay the Dearness Allowance to 1its

https://h@BARSRWER Fov.inhktksss 1t was made clear by the Government that the
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financial condition of the Societies 1is to be considered and uniform
Dearness Allowance 1s to be paid in consonance with the financial
condition of the Societies. The Registrar has to initiate steps to
implement the said guidelines to the Co-operative Societies. Thus,
the impugned Government G.0.Ms.No.189 dated 17.11.2009 is not an
absolute ~order granting 97% of Dearness Allowance to all the
employees of the Co-operative Societies across the State of Tamil
nadu. The scope of the impugned Government Order is to fix the
uniform Dearness Allowance, as far as possible, with reference to
the financial condition of each Co-operative Society. For example,
if any Society is in a liquidated condition and acute financial loss
then it may not be possible for the said management to pay 97% of
Dearness Allowance to all the employees. Depriving the rights of the
members of the Society salary or Dearness Allowance can be paid to
the employees so as to drive such Co-operative Societies to further
financial loss.

10.Every Co-operative Society 1is an independent entity. The
byelaws of the Co-operative Societies are approved by the competent
authority under the provision of the Tamil Nadu Co-operative
Societies Act. The Co-operative Societies are not funded by the
Government and 1t is not a “State” within the meaning of Article 12
of the Constitution of India. The power of the Society is empowered
to run the administration of the Society, under the provisions of
the Tamil nadu Co-operative Societies Act. The independent
administration of the Co-operative Societies cannot be interfered
with by the Registrar or by the Government without following the
procedure contemplated under the provisions of the statue and rules.

11.The very nature of the administration of the Co-operative
Societies registered under the provisions of the Tamil Nadu Co-
operative Societies Act 1is autonomous. Thus, the powers of the
Government and Registrar to control the affairs of the interest of
the public is within the provisions of the Tamil Nadu Co-operative
Societies Act and Rules. Thus, to regulate the affairs of the Co-
operative Societies, the Government or Registrar are 1ssuing
instructions or Circulars. Under these circumstances, the Government
issued the impugned order stating that considering the financial
condition of the Society, the Dearness Allowance 1is to be fixed by
the Co-operative Societies across the State. Thus, 97% of Dearness
Allowance to be paid to all the employees 1is not a conclusive
decision contemplated in the impugned Government Order. This apart,
annexure to the impugned Government Order states that 97% of
Dearness Allowance granted earlier in G.0.Ms.No.131, dated
04.06.1997 1is reduced to 84%. The reason for reduction was the
overall financial difficulties which were faced in many number of
Co-operative Societies , across the State of Tamil Nadu. Large
number of Co-operative Societies are now running in acute financial
loss and considering those factors, the Government issued directions

to the Registrar to regulate the payment of Dearness Allowance so as
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to minimize the financial loss in the interest of the members of the
Co-operative Societies, who have invested their hard earned money.
The public interest 1s the prime criteria for reduction of the
Dearness Allowance. The Stream Line Committee also had recommended
such reduction taking note of wvarious factors and the prevailing
situation and such a recommendation 1s an expert opinion and
accepting the same, the Government issued the impugned
G.0.Ms.No.189.

12.With this background, let us consider the order passed by

this Court. The learned counsel for the petitioners relied on the
order of this Court passed in W.P.Nos.9140 of 2014 etc batch, dated
19.12.2018. However, the recommendation of the Stream Line

Committee, which was implemented by the Government by reducing the
Dearness Allowance from 97% to 84% and the order passed by this
Court on earlier occasion regarding the fixation of Dearness
Allowance at 84% with reference to the counter filed by the
respondent were not brought to the notice of this Court by the
respondent. In view of the fact that those factors were not brought
to the notice of this Court, 1t 1is not appropriate to follow the
same order. In view of the fact that the earlier order of the
Division Bench of this Court, wunambiguously speaks about the
Dearness Allowance to be paid to the employees of the Co-operative
Societies. The earlier Division Bench Order as well as the order
passed 1n the contempt petition, unambiguously states that the
Dearness Allowance 1s to be paid as per the counter affidavit filed
by the Government in the earlier writ petition filed in W.P(MD).
No.9399 of 2011.

13.In the said writ petition in W.P(MD) .No.9399 of 2011, the
Principle Bench of Madras High Court passed an order as follows, “In
view of the said admitted factor, this Court 1is of the considered
view that it is suffice to direct the respondents herein to maintain
the fixation of Dearness Allowance stated by the first and second
respondents 1in the counter filed before this Court 1in the earlier
writ petition in W.P.No.4761 of 2010 as incorporated above for 'A'
and 'B' class employees as well as 'C' and 'D' employees”.

14.The matter was taken before the Hon'ble Division Bench of
this Court in W.A(MD) .No.452 of 2012 and the Division Bench also
confirmed the said order on 20.07.2012. The Hon'ble Division Bench
has stated that no interference is required, particularly, when the
said submission has not been so far withdrawn by the appellants.
Therefore, the Hon'ble Division Bench also passed an order
confirming the order passed by the learned Single Judge that the
Dearness Allowance is to be paid, as per the counter affidavit filed
by the Government/respondent.

15.Let wus now consider the counter affidavit filed by the

respondent/Registrar in W.P.No.471 of 2010, which reads as under:
https://hcservices.ecourts.gov.in/hcservices/
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“15.With regard to the averments made 1in paragraph 8
of the affidavit, it 1s submitted that the petitioner
alleges 1f the impugned Government Order 1s Implemented
the salary of many of the employees may be reduced by
Rs.1000/- to 8,000/-. This allegation of the petitioner 1is
false and baseless. The petitioner has not cited any
example to justify the allegation. It 1s true that the
Primary Agricultural Co-operative Credit Societies are
classified into four categories viz., A.B,C,D based on the
quantum of their own resources and their profitability. It
is humbly submitted that for effecting any 1increase 1n
the pay and allowances, the institution should possess the
capacity to pay and for that, the institution must be able
to generate enough 1income which depends on 1ts cost of
funds and net margin 1in operation. If society 1s making
profit thus, 1t 1is seen that 1its net margin 1s positive
and therefore it <can give more salary. Similarly, 1f
society operates with own funds 1t will earn more net
interest 1income. Thus, the quantum of Establishment and
Contingence must depend on net Iinterest income and other
income and not on mere working capital. A society can have
a large working capital and still make loss, 1f recovery
of loans 1is poor. Therefore, it 1s correct in the interest
of societies to fix pay scales based on own resources and
profitability. Further, it 1s not correct that there 1is
reduction 1in salary, because of the above Government
order. In fact, employees 1in all 4 categories have been
given a hike of 10% /5% as the case may be depending on
the category after merging the Dearness Allowances with
Basic Pay. It is given in the following lines.

For 'A' and 'B' classes =(Basic pay as on
1.4.08+D.A as on 1.4.08)
10% of the above
=New Basic Pay.
For C&D Classes =(Basic pay as on
1.4.08+D.A as on
1.4.08+5% of the above)
=New Basic Pay.

In fact totally pay increase as on 1.4.2008 stands at 26%
for A and B category of 18% for C and D category.
Therefore, the apprehension of the petitioner that there
will be reduction of salaries of some of the members 1is
imaginary, since the new basic pay arrived at on the above
mentioned formula will have 5 to 10% increase of their
present basic pay, plus additional pay because of merger

/77
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16.The counter affidavit extracted above did not admit or
accept the payment of 97% of Dearness Allowance to the employees of
the Co-operative Societies. Contrarily, the manner in which the
Dearness Allowance 1is to be calculated alone is enumerated in the
counter affidavit and accepting the said counter affidavit, the
order was passed by this Court in W.P.No.9399 of 2011, which was
confirmed by the Hon'ble Division Bench in W.A.No.452 of 2012. Thus,
the Government at no point of time agreed or stated that 97% of
Dearness Allowance shall be paid to the employees of the Co-
operative Societies. Contrarily, the Government reiterated that it
may not be possible to pay 97% of Dearness Allowance to all the
employees across the State of Tamil Nadu working in Co-operative
Societies and the guidelines issued by the Registrar also ensured
that 84% of Dearness Allowance 1s paid and such payment 1is also
subject to the financial condition prevailing in each and every Co-
operative Society registered under the provisions of the Act. The
Government invoking its power under Section 182 of the Act, issued
such directions in the interest of public and in order to protect
the interest of the Co-operative Societies across the State of Tamil
Nadu.

17.The Government Order was 1issued in order to regulate the
payment of Dearness Allowance with reference to the financial
condition prevailing in each and every Co-operative Society. The
Registrar has to make an assessment and considering the said factors
as well as the financial conditions approved the payment of salary
to the employees. The very purpose and object for issuing such
guidelines under Section 182 of the Co-operative Societies Act, 1is
to prevent abuse or misuse of public funds by the administration of
the Co-operative Societies.

18.Thus, the directions or circulars are issued in the interest
of the administration of the Co-operative Societies and the public
interest cannot be said to be irregular or illegal. Further, in the
impugned G.0.Ms.No.189, no where states that 97% of Dearness
Allowance 1s to be paid to all the employees of all the Co-operative
Societies across the State of Tamil Nadu. The Government orders are
to be interpreted completely so as to ensure the purpose and object
set out in the orders are met with pragmatic approach is required,
pick and choose of a particular sentence or word cannot be a ground
to grant the relief. The overall purpose and object as well as the
intention of the Government to regulate the affairs of the Co-
operative Societies are also to be understood so as to adopt the
practical approach in the matter of fixation of salary to the
employees of the Co-operative Societies.

https://hcservices.ecourts.gov.in/hcservices/
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19.This being the principles to be followed, this Court has no
hesitation in arriving the conclusion that the writ petitioners have
not established any acceptable grounds for the purpose of granting
the relief and accordingly, these writ petitions stand dismissed. No
costs. Consequently, connected miscellaneous petitions are closed.

Sd/-
Assistant Registrar (C.O)
// True Copy //

/ /2020
Sub Assistant Registrar (CS)

Ns
To

1. The Secretary to Government,
Co-operation Food & Consumer
Protection Department,

Fort St.George, Chennai-600 009.

2. The Registrar of Co-operative Societies,
N.V.Natrajan Maligai,
No.170, E.V.R.High Road,
Kilpauk, Chennai-600 010.

3. The Regional General Manager,
NABARD, No.48, Mahathma Gandhi Road,
Post Box No.6074,

Nungambakkam, Chennai-600 034.

+2 CCs to Mr.P.SENTHUR PANDIAN, Advocate SR-23384 & 23383.
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