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CORAM
THE HONOURABLE MRS. JUSTICE R. THARANI
C.R.P. (NPD) (MD)No.2307 of 2015 (PD)

and
M.P. (MD)No.1l of 2015
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.Ajitha
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Vs.
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Prayer : This Civil revision petition 1s filed under Article 227
of the Constitution of India, to set aside the fair and decreetal
order passed in I.A.No.202 of 2015 in 0.S.No.498 of 2010 on the
file of the learned II Additional District Munsif, Kuzhithurai
dated 16.09.2015.

For Petitioners : Mr.M.P.Senthil
For Respondent : Mr.K.Sreekumaran Nair

ORDER
Heard Mr.M.P.Senthil, learned counsel appearing for the
petitioners and Mr.K.Sreekumaran Nair, learned counsel appearing
for the respondent.

2.This petition has been filed against the order passed in
I.A.No0.202 of 2015 in 0.5.No0.498 of 2010 dated 16.09.2015 on the
file of the learned II Additional District Munsif, Kuzhithurai.

3.The petitioners are the plaintiffs and the respondent is

the defendant in the suit. The petitioners filed a suit in
0.5.No.498 of 2010 Dbefore the 1learned II Additional District
Munsif, Kuzhithurai for a prayer of declaration and injunction.
The respondent filed a petition in I.A.No.202 of 2015 under Order

26 Rule 9 of C.P.C., for appointment of the Advocate Commissioner
https:/hesevices ecpuis o pfiasevieelle physical features of the suit property and the
property of the defendant and the petition was allowed by the
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trial Court. Against that order, the petitioners filed this
revision petition.

4.0n the side of the petitioners, it 1s stated that the
petitioners sold 35 cents of land to the defendant excluding a
small portion which was a grave of their brother who died as a
child and that portion was specifically excluded in the sale deed
and that as per the District Municipalities Act, no construction
is permitted within 90 ms from a grave yard.

5.0n the side of the petitioners, it 1s stated that this
petition was filed to set aside the order in I.A.No.202 of 2015
and this Court has granted stay order on 16.10.2015 and that the
stay order was made on 26.10.2015 and the same was intimated to
the lower Court and the respondent counsel filed a memo and even
after the filing of the memo, the Commissioner report was filed
and prayed the order passed by the trial Court is to be set aside.

6.0n the side of the respondent, it is stated that the
respondent constructed a house 40 years ago. Already 620 sg. Links
was excluded from the sale deed. Only the balance was sold to the
respondent and the respondent has put up 40 years old construction
only in that area which was sold out to the respondent. No body
questioned the sale till the filing of the suit and the
petitioners want some pathway through common wall of the
respondent and they filed this false case. It is stated that there
is no way 1inside the property of the petitioners and even the
Commissioner report reveals that there is no grave yard 1in the
suit property.

7.1t is seen that the petitioners sold 35 cents of land to
the respondent excluding 620 sg. Links. The contention of the
petitioners 1is that the Advocate Commissioner was appointed to
collect evidence and the petition was filed only after the
completion of the trial. This 1is not a contempt petition and the
question as to whether the stay order was served to the
Commissioner or not need not be decided in this petition. It 1is
seen that the stay order was served to the respondent counsel and
the Court and a memo dated 26.10.2015 was filed and on the same
date itself, the Commissioner has filed his report and plan. If
the petitioners are aggrieved by the Commissioner's claim, the
petitioners can file his objections to the report. The purpose of
I.A.No.202 of 2015 was already over and the Commissioner has
already filed his report. If the petitioners want re-visitation by
the Commissioner, he is at liberty to approach the trial Court. It
is the duty of the plaintiffs to prove the case. As there is no
burden on the defendant to disprove the case of the plaintiff, the
allegation that the Commissioner was appointed for gathering

https:/hesepvicebemariegofivicservitess defendant is unsustainable.



8.In the above circumstances, there 1is nothing 1left for
adjudication and there is no merits in this petition. This Civil
Revision Petition is dismissed by confirming the order passed in
in I.A.No.202 of 2015 in 0.S.No0.498 of 2010 on the file of the
learned II Additional District Munsif, Kuzhithurai dated
16.09.2015. ©No Costs. Consequently, M.P.(MD)No.l of 2015 1is
closed.
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