C.R.R(MD).No.2165 of 2012(PD)

BEFORE THE MADURAI BENCH OF MADRAS HIGH COURT
DATED:28.11.2019

CORAM:
THE HONOURABLE MR.JUSTICE N.ANAND VENKATESH
C.R.P. (MD) .No.2165 of 2012 (PD)
and
M.P. (MD) .No.1l of 2012

M.Jeyamary : Petitioner / Defendant / Petitioner
Vs.
M. Joseph : Respondent / Plaintiff / Respondent

PRAYER: Civil Revision Petition Petition filed under Article
227 of the Constitution of India against the fair and decreetal
order dated 05.07.2012 in I.A.No.261 of 2012 in 0.S.No.2604 of
2004, on the file of the learned IIIrd Additional District Munsif,

Tiruchirappalli.
For Petitioner : Mr.K.Govindarajan
For Respondent : Ms.T.Banumathy

ORDER

This Civil Revision Petition has been filed challenging
the order passed by the Court below dismissing the application
filed under Order 7 Rule 11 (d) of the Code of Civil Procedure to
reject the plaint. The petitioner is the defendant in the suit.
The respondent / plaintiff filed a suit against the petitioner
seeking for the relief of permanent injunction restraining the
petitioner from alienating or encumbering the suit property till
her life time. It is clear from the pleadings made in the plaint
that the right as claimed by the plaintiff was based on the Will
dated 21.06.1982. This Will was executed by one Masilamani, who
is the father of the plaintiff. The plaintiff was Dborn to
Masilamani through his first wife. After the death of the first
wife, the said Masilamani married the defendant. During his 1life
time, Masilamani had executed a Will dated 21.06.1982. According
to this Will, the defendant was given life interest in the suit
property and the vested remainder was given to any male or female
child born to the defendant through Masilamani.

2. The case of the plaintiff is that there was a son born
to the defendant namely Arokiasamy and he died in a road accident
on 06.07.2004. Therefore, on the death of the said Arokiasamy,
the only right that 1is left to the defendant is the life estate
given under the Will and after her 1life, the property will come
back to the plaintiff.
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3. The defendant filed a written statement. A petition
for rejection of plaint was filed by the defendant on the ground
that the relief sought for by the plaintiff 1is barred by law,
since the property has absolutely vested with the defendant and
the plaintiff has no right over the property and therefore, he
cannot seek for the relief of permanent injunction.

4. The Court below has dismissed this application mainly
on the ground that there are triable issues in the suit, which
requires evidence to be let in and therefore, those issues cannot
be decided in an application filed for rejection of plaint.

5. The learned counsel appearing for the petitioner
submitted that the only issue that requires to be decided in the
suit 1is as to whether on the death of Arokiasmay, whether the
defendant will only be entitled to life interest under the Will or
on the death of Arokiasamy, the defendant will get the property
absolutely as the legal heir of Arokiasamy.

6. The 1learned counsel 1in order to substantiate his
submissions, brought to the notice of this Court Section 119 of
the Indian Succession Act, 1925. The learned counsel also brought
to the notice of this Court Illustration (i) under the said
provision. The learned counsel submitted that on the death of
Masilamani, the Will came 1into force and the property vested
absolutely in favour of Arokiasamy by virtue of the above
provision. The learned counsel further submitted that Jjust
because, the possession and enjoyment was postponed, the vesting
of right does not get postponed and it happens immediately on the
birth of Arokiasamy.

7. The learned counsel 1n order to further substantiate
his submissions, brought to the notice of this Court, Section 19
of the Transfer of Property Act, 1882. This provision speaks
about the manner in which a person gets a vested interest in the
property. The learned counsel specifically relied wupon the
expression “a vested interest is not defeated by the death of the
transferee before he obtains possession”. The learned counsel in
order to substantiate his submissions relied upon the Jjudgment of
this Court in the case of P.Somasundaram Vs. K.Rajammal reported
in AIR 1976 MD 295 and in the case of Karuppanasamy Vs Saraswathy
and others reported in 2018-3-L.W. 352.

8. Per contra, the learned counsel appearing for the
respondent submitted that the Will executed by Masilamani
specifically provided that the suit property will be enjoyed by

the defendant during her life time and if there is a surveying son
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or daughter for the defendant, the property will absolutely vest

in them. The learned counsel submitted that this is subject to
the condition that the son or the daughter of the defendant will
have to survive during the life of the defendant. If they die

during the 1life time of the defendant, the only right that the
defendant gets is the 1life interest in the property and nothing
more. In such an event, on the death of the defendant, the
property gets back to the plaintiff, who is the son of Masilamani
through the first wife. The learned counsel submitted that the
issue 1in question requires appreciation of facts and law and the
same cannot be considered at the stage of rejection of plaint and
the Court below must be directed to continue further with the
proceedings and complete within a time frame that can be fixed by
this Court.

9. This Court has carefully considered the submissions
made on either side and the materials available on record.

10. This Court has to bear in mind that while considering
an application for rejection of plaint, the Court has to only
consider the averments that have been made in the plaint and it
should not add or subtract anything from of the averments. That
apart, the Court cannot consider any defence that is taken by the
defendant while deciding an application for rejection of plaint.

11. In the present case, the specific averments that has
been made in the plaint is extracted hereunder:

“4.The plaintiff submits that plaintiff's father
had executed a registered will dated 21.06.1982
bequeathing item No.Z2 of his properties described 1in
the wWill in favour of the plaintiff. At the same time,
he had granted only life estate to item No. (1) of the
property of the said Will to the defendant. In terms
of the above Will, the defendant acquires right to
possess and enjoy 1item No. (1) of the properties and
after her, 1s she has son or daughter they would
inherit the property as full owner of the said
property. Otherwise the said property would revert to
the plaintiff.

5.1t 1is pertinent to state herein that, after
the execution of the said WwWill, a son namely one
Arokiasamy was born to the defendant and he was 1living
with the defendant. Unfortunately, the defendant's son
i.e., the step brother of the plaintiff died on
06.07.2004 in a road accident.

https://hcservices.ecourts.gov.infhesenibes/The  plaintiff submits that after the death
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of the defendant's son, she has not allowed the
plaintiff to attend his step brother's funeral rites
and ceremonies. Thereafter, it 1s learnt from the
reliable sources that, the defendant 1is trying to
alienate the said property to third parties, for
valuable consideration and to settle 1in her native
place.

7.In terms of the above Will validly executed
by the plaintiff's father, there 1is specific and
absolute restriction upon the defendant from
transferring the suit property till her 1life time as
the suit property 1is bequeathed to the defendant only
for 1life. Hence, the defendant has no absolute title
over the suit property and restrained on the alienation
of the suit property 1is lawful and 1is valid and the
defendant 1s bound by the terms of the WwWill. The
defendant's only son Arokiasamy died as a minor.
Although the above Will stipulates that the suit
property 1s bequeathed to the defendant for 1ife and
then to her son or daughter, who ever was born to her,
the son did not acquire title or possession since he
died at the age of 16 before attaining majority. The
above Will specifically stipulates that the suit
property bequeathed to the defendant for 1ife should go
to the plaintiff as full owner with all vested rights.
The defendant has no other sons or daughters to inherit
the suit property as per the terms of the WwWill as
stated above and so, the said property should revert to
the plaintiff after her 1life time.”

12. It is seen from the above averments that there is no
dispute with regard to the fact that a Will dated 21.06.1982 was
executed by Masilamani and the entire dispute revolves around the
understanding of this Will and nothing more. The Will also forms
part and parcel of the pleadings and it has been filed along with
the plaint. Therefore, this Court can take into consideration the
said document while considering the application for rejection of
plaint.

13. The relevant portions in the Will are extracted
hereunder for better appreciation:

“sle0  BT6VSH BleY  eledl  oemene  clpsVLDTE  GEITHLI  6T6NT 13
Grrer  LIpph & g H16085 H1H @ LIB@ Smeoond el Lri el Dihet  LIBE)
@rewt LTaustas  OequwiBofl  erel Lioieny  eleuTsld QFUIH  SeUf APV  [BT6NH
Copx  euemy  wWTOHTH e et &b HHB6N 36V 60MLO6Y 61601
GO USH Hed  QmH & Cament (B 6lesl  @ag Lb  Gumed smev  Gegml Hemert
BV 6V (PeOBUTEd WTOHTMH Hemmulley 60moed [BL & Hld Camment (5 6HESCment .
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@6x orHf o1 Ul UM [BLSHHS OBTewI (h  GUMHEUTEY 6160 B3 LLT 60T
BLO LIS end 2 6wl (. 6160I&HI (PH6eV Loswenall cpeold LIBH &H 61601 GHLOTJ60r
Coyral) el Lisuemed  LIQEH & MeUH HI  STUMSINSH Sl QUG  6Ub HEYL 6O
&6V WLITEHTLD Cewl piwaud & Slsue H60l FHUTSH HWHmad  Oament (b
SO UL L (pempuied [BL S He Oamem B Osment B aIHSIMBT6 .

ol el HTeVSH H6O 6160  YU|ETHL 6 6Te0HI  ERT6uT LTeUSH  Losn6nedl
et Guewt  FH HBHH6T g LBLOTEITEY DI STV HleO  DIUGILD BTN 6160
ALEHS & LUIpE® SemLwjouly Sl gl LLel el leugl Sl L
CFnd HISH Hemen DL &1 6 FHH ST umrg glomul SIMLH &)
SIS Bl Csmeien  Geuewi lguig DH6O 6B GHW CMTFLILsS GO 6lal allsh
uTg Swid - SedLwingl.”

14. It is very clear from the clause extracted from the
Will that the property in question was given as a life estate to
the defendant. It is also clearly provided that if the defendant
gives birth to any male or female <child through the said
Masilamani, the child will get the vested remainder.

15. The defendant has raised a plea that Arokiasamy, who
was born to the defendant through Masilamani died on 06.07.2004 at
the age of 16. The moment Arokiasamy was born, the property
vested in him and only his possession and enjoyment was postponed.
Therefore, if the property had vested in him, on his death, the
property has to come to the defendant, since she is the only legal
heir of the deceased Arokiasamy.

16. The plaintiff has taken a plea that Arokiasamy must
survive the defendant in order to get the vested remainder in the
property and if he dies during the life time of the defendant, the
life interest given to the defendant will only continue and the
defendant will not have any absolute powers of alienation of the

property and on her death, the property has to come back to the
plaintiff.

17. In order to decide this issue, the only point to be
considered 1is as to when the property will get vested on the
deceased Arokiasamy. It will be useful to take note of Section 19
of the Transfer of Property Act, 1882, in this regard. The
Hon'ble Supreme Court had occasion to deal with the scope of
Sections 19 and 21 of the Transfer of Property Act in the case of
Usha Subbarao Vs. B.N.Vishveswaraiah and others reported in (1996)
5 scc 201. The relevant portions in the Jjudgment are extracted
hereunder:

“For the purpose of determining the date of

vesting of the interest in the bequest it 1is necessary
https://hcservices.ecourts.gov.in/hcservices/
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to hear 1in mind the distinction between a vested
interest and a contingent 1interest. An 1interest 1is
said to be a vested interest when there is immediate
right of present enjoyment or a present right for
future enjoyment. An interest 1is said to be contingent
if the right of enjoyment 1is made dependent upon some
event or condition which may or may not happen. On the
happening of the event or condition a contingent
interest becomes a vested 1interest. The Transfer of
Property Act, 1882, as well as The Indian Succession
Act, 1925 recognise this distinction between a vested
interest and a contingent 1interest. Vested 1interest
has been thus defined in Section 19 of The Transfer of
Property Act, 1882

"Section 19. Where, on a transfer of property, an
interest therein 1is created in favour of a person
without specifying the time when it 1is to take
effect, or in terms specifying that it is to take
effect forthwith or on the happening of an event
which must happen, such 1interest 1is vested,
unless a contrary 1intention appears from the
terms of the transfer.

A vested interest is not defeated by the death of
the transferee before he obtains possession.

Explanation.- An 1intention that an interest shall
not be vested 1is not to be inferred from a provision
whereby the enjoyment thereof is postponed, or whereby
a prior 1interest 1in the same property 1s given oOr
reserved to some other person, or whereby 1income
arising from the property 1is directed to be
accumulated until the time of enjoyment arrives oOr
from a provision that 1if a particular event shall
happen the interest shall pass to another person."

10.In the Indian Succession Act, provision with
regard to date of vesting of a legacy when payment or
possession 1s postponed 1s contained 1in Section 119
which provides as follows:

"Section 119. Date of vesting of legacy when payment
or possession postponed.-- Where by term of a bequest
the legatee 1is not entitled to immediate possession of
the thing bequeathed, a right to receive 1t at the
proper time shall, unless a contrary intention appears
by the will, become vested 1in the legatee on the
https://hcservices. ecofietiaitteemwices death, and shall pass to the legatees's
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representatives 1f he dies before that time and
without having received the legacy, and 1in such cases
the legacy 1s from the testator's death said to be
vested 1n interest.

Explanation: An 1intention that a legacy to any
person shall not become vested in interest 1in him 1is
not to be inferred merely from a provision whereby the
payment or possession of the thing bequeathed 1is
postponed, or whereby a prior 1interest therein 1s
bequeathed to some other person, or whereby the income
arising from the fund bequeathed 1s directed to be
accumulated until the time of payment arrives or from
a provision that, 1if a particular event shall happen,
the legacy shall go to another person."

13.In order to determine whether the appellant can
claim any right in the properties of the testator, it
is, therefore, necessary to examine the nature of the
bequest that was made by the testator in favour of his
five sons 1including the deceased husband of the
appellant. If it 1is found that the bequest 1is 1in the
nature of vested interest, it would vest 1in the
husband of the appellant on the death of the testator
and after the death of her husband the appellant as
his legal representative, would be entitled to claim
her husband's interest 1in the properties. But 1in case
the bequest 1is found to be 1in the nature of a
contingent interest which was to vest 1in the legatees
only after the death of Smt. Nadiga Nanjamma, the
appellant would not be entitled to claim any interest
in the properties since her husband had pre-deceased
Smt. Nadiga Nanjamma.”

18. It is clear from the above judgment that in order to
determine as to when the property vested 1in the deceased
Arokiasamy, 1t has to be seen whether the bequest clause is in the
nature of vested 1interest or Dbequest 1is 1n the nature of

contingent interest. In order to find out the nature of bequest,
the intention of the testator as found in the Will must be taken
into consideration. With regard to the construction of Will, the

law is well settled that the intention has to be ascertained from
the words wused 1in the Will keeping in mind the surrounding
circumstances, the possession of the testator, his family
relationship and Will has to be read as a whole.

19. In the present case, the testator has specifically
https:/hSdbdtsedutsihiatcseticess has provided sufficiently to the plaintiff and
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given him education and also got him married and the plaintiff is
clearly in a position to take a care of himself. The testator has
further stated in the Will that he wants to give a life interest
in the suit property to the defendant. He also makes it clear
that any son or daughter born to the defendant will take the
property absolutely after the 1life time of the defendant. The
testator also makes it clear that the plaintiff will not have any
right or claim over the property in such an event.

20. It is an admitted case that a son was born to the
defendant and he 1lived for sixteen vyears and unfortunately, he
died in a road accident. The wordings in the Will is very clear
that the moment a son or daughter 1is born to the defendant, the
property will vest on them and their possession and enjoyment will
get postponed till the life time of the defendant.

21. At this juncture, it will be relevant to take note of
the Jjudgment of this Court 1in P.Somasundaram Vs. K.Rajammal
referred supra. The relevant portions in the Jjudgment are
extracted hereunder:

“9. In Hazara v. Banta Singh, AIR 1960 Punj 257,
under a will, a testator bequeathed to A, B and C, equal
shares 1in his estate. It was provided that A and B were
not to alienate the properties 1in any way except for the
payment of their share of the debt of the testator and
were to keep the property only till their lives and for
their maintenance. After the death of A and B, their
shares also were to go to the share of C. C died during
the lifetime of A and B. It was held, following the
decision 1in Phillip Graham Greenwood v. Phillip Graham
Greenwood's case 181 I.C. 355 : A.I.R. 1939 P.C. 78 and
Hilaso's case (1911) I.L.R. 33 All. 558, that the will
gave to A and B nothing more than a life estate and it
could not be interpreted to confer an absolute estate on
them and that C's interest 1in the property bequeathed to
him was a vested one which devolved on his heir on his
death even during the lifetime of A and B.

10. The last mentioned case 1s directly applicable
to the facts of this case. From the principles
enunciated in the above said decisions, it 1is very clear
that the provisions of the will 1in the present case
leave no doubt that the testator intended to give only a
limited estate in favour of Piramu Ammal and Chellammal
during their lifetime for the purpose of their
maintenance, by expressly providing that they were not
entitled to alienate the properties 1in any manner.

https://hcservices.ecourts.gov.in/hcservices/
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11.The learned Counsel for the appellant contended
that the will must be Iinterpreted as <creating a
contingent interest 1in Velammal and that since Velammal
died during the lifetime of Piramu Ammal and Chellammal,
no interest vested 1in Velammal and that therefore
Exhibit A-34 was void ab 1initio and the property must
devolve only to the reversioner, viz., the plaintiff. An
interest 1is said to be vested when it 1s not subject to
any condition precedent, when 1t 1s to take effect on
the happening of an event which 1is certain; whereas an
estate is contingent when the right to enjoyment depends
upon the happening of an uncertain event which may or
may not happen. A person takes a vested interest 1in
property at the testator's death when he acquires
proprietary right in it at that time, but the right of
enjoyment 1is only deferred till a future event happens
which 1s certain to happen. But, a contingent interest
is one 1in which neither any proprietary interest nor a
right of enjoyment is given at the testator's death; but
both depend upon future uncertain events. In this case,
since the deaths of Piramu Ammal and Chellammal were
certain, Velammal had acquired a vested interest 1in the
properties on the death of the testator Seeni Chettiar,
Section 119 of the Indian Succession Act clearly
applies. In the absence of any contrary contention by no
stretch of imagination can 1t be said that Exhibit A-1I
created only a contingent 1interest, and the argument
advanced by the learned Counsel for the appellant is un-
understandable.”

22. It will also be relevant to rely upon the judgment of
this Court in Karuppanasamy Vs. Saraswathy and others referred
supra. The relevant portions of the Jjudgment are extracted
hereunder:

“8. The contention has been put forth by the
appellant's counsel that as per section 125 of the
Indian Succession Act, the appellant being the sole
male survivor, as per the intention of the testator, on
the death of Nagasubramaniam, he 1s entitled to obtain
the entire legacy bequeathed under Ex.Al Will. In this
Connection, the 1illustrations 1ii appended Section 125
of the Indian Succession Act 1is relied upon. However,
as rightly put forth,Section 125 of the Indian
Succession Act, has no application to the facts of the
present case. When the recitals of the Will Ex.Al are
seen and understood in the proper manner, it 1is found
that the intention of the testator 1is to bequeath the

https://hcservices.ecourts.gov.in/hcservices/

9/11



C.R.R(MD).No.2165 of 2012(PD)

suit property equally on his male grandchildren
absolutely and accordingly, it 1s found that they had
been directed to take the property bequeathed in equal
moieties absolutely and enjoy the same on the death of
Nallammal and in such view of the matter, when there 1is
no - recital contained 1in the Will that the property
should be taken by the surviving male legatee on the
death of Nagasubramaniam and the 1intention of the
testator 1is also not to given the legacy in entirety to
the surviving male legatee, on the other hand, his
intention 1is only that the two grand male children,
should take them absolutely in equal moieties,
accordingly, on the death of the testator, the property
being vested on both the legatees absolutely as per
Section 119 of the Indian Succession Act r/w 19 of the
Transfer of Property Act and though Nagasubramaniam had
died before the right to receive the legacy had
accrued, his legal representatives would be entitled to
succeed to the interest and accordingly, it 1is found
that the respondents 1 to 4 being the legal
representatives, as rightly determined by the Courts
below, the respondents 1 & 2 are entitled to obtain
their due shares as determined by them 1in the suit
property. "

23. It is clear from the above Jjudgments that a person
gets a vested interest in a property at the testator's death when
he acquires a proprietary right in it and the right of enjoyment
is only deferred till a future event happens and which is certain
to happen. It has also taken note of Section 119 of the Indian
Succession Act, which was read along with Section 19 of the
Transfer of Property Act. In the case law that was cited before
this Court, it 1s seen that a similar bequest was made in favour
of the person for life and the vested remainder was directed to
vest on a sole male surviving. The person to whom the wvested
remainder was given died. Therefore, this Court held that the
moment the male member to whom the property was given, was born,
it vests on him absolutely and on his death, the property will
have to come to his legal heir.

24. The above judgment will squarely apply the facts of
the present case. A reading of the Will makes it very clear that
Arokiasamy got a vested interest in the property, the moment he
was born and what was postponed was only his possession and
enjoyment till the life time of the defendant. Since the property
had vested on Arokiasmay, on his death, the property will be
succeeded by the defendant, since she 1is only Class-I heir for

Arokiasamy.
https://hcservices.ecourts.gov.in/hcservices/
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25. If the defendant has become the absolute owner of the
property by wvirtue of the Will, the plaintiff will have no other
right or interest in the property and therefore, he cannot claim
any right over the property. Consequently, the relief as claimed
by the plaintiff is also unsustainable. In order to arrive at
this conclusion, there 1is no requirement to go into the defence
taken by the defendant or to go through the ordeal of trial and it
is apparent on the reading of the plaint along with the Will that

has been relied upon as a document in the plaint. The law as it
stands 1s clearly a bar for the plaintiff to claim any relief
against the defendant. Therefore, on this ground, the Court below

ought to have rejected the plaint.

26. In the result, the fair and final order passed by the
Court below in I.A.No.26 of 2012, dated 05.07.2012, is hereby set
aside and the plaint filed in 0.S.No.2604 of 2004 1is hereby
rejected and this Civil Revision Petition is accordingly allowed.
No costs. Consequently, the connected miscellaneous petition 1is
closed.

sSd/ -
Assistant Registrar (RECORDS)
// True Copy //

Sub Assistant Registrar (CS)

To
The IIIrd Additional District Munsif, Tiruchirappalli.

+1 CC to M/s.T.BANUMATHY, Advocate ( SR-102308[F] dated 28/11/2019
)

+1 CC to MR.K.GOVINDARAJAN, Advocate ( SR-102878[F] dated
02/12/2019 )
C.R.P. (MD) .No.2165 of 2012 (PD)
28.11.2019

KM/ (30.12.2019) 11P 4cC
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