
IN THE HIGH COURT OF JUDICATURE AT MADRAS

Judgment Reserved on : 30.04.2019

Judgment Delivered on :  04.06.2019

CORAM:

THE HONOURABLE MR.JUSTICE  R.SUBBIAH
AND

THE HONOURABLE MR.JUSTICE  KRISHNAN RAMASAMY 

O.S.A.No.447 of 2018
and

C.M.P.No.20376 of 2018

1. M/s.Magic Frames,
    Partnership Firm,
    Reg. by its Partner R.Sarath Kumar,
    having office at
    No.14, Jayammal Street,
    Teynampet, Chennai-600 018.

2. R.Sarath Kumar,
    Partner of M/s.Magic Frames

3. R.Radhikaa Sarath Kumar,
    Partner of M/s.Magic Frames

4. Mr.Listin Stephen,
    Partner of M/s.Magic Frames

.. Appellants 
Vs.

M/s.Radiance Media P. Ltd.,
Rep. by its Authorised Signatory
N.Srinivasan,
having registered office at
Khivraj Complex-II, 6th Floor,
480, Anna Salai,
Nandanam, Chennai-600 035.          

.. Respondent

Original  Side  Appeal  filed  under  Section  13  of  the
Commercial  Courts,  Commercial  Division  and  Commercial
Appellate Division of High Courts Act, 2015, against the
order dated 03.08.2018 passed by the learned Single Judge
in Appln.No.4667 of 2018 in C.S.No.393 of 2017 on the file
of this Court. 
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Prayer in Appln.No.4667 of 2018 in C.S.No.393 of 2017 :
Application praying that this Hon'ble Court be pleased

to pass  a Summary Judgment dismissing the Suit C.S.No.393
of 2017  without recording oral evidence.

For appellants     : Mr.K.Ravi for M/s.Rugan and Arya
For respondent    : Mr.N.L.Rajah, Senior Counsel for 

Mr.S.Ashok Kumar

JUDGMENT

R.SUBBIAH, J

This  Original  Side  Appeal  (O.S.A)  has  been  filed
against the order dated 03.08.2018 in Appln.No.4667 of 2018
in C.S.No.393 of 2017 passed by the learned Single Judge in
dismissing  the  said  application  filed  by  the
appellants/defendants  herein  to  pass  a  Summary  Judgment
dismissing the suit in C.S.No.393 of 2017 without recording
oral evidence.

2. For the sake of convenience, the parties are herein
referred to as they are ranked in the suit as plaintiff and
defendants.

3. Brief facts which are necessary to decide the issue
raised in this appeal, are as follows:

(a)  C.S.No.393  of  2017  is  filed  by  the
respondent/plaintiff  against  the  appellants/defendants
under Order 4 Rule 1 of the Madras High Court Original Side
Rules read with Order 37 Rules 1 and 2 of CPC, seeking for
judgment and decree to direct the defendants to pay a sum
of Rs.2 crores (Rupees two crores only) along with interest
at the rate of 18% per annum since the date of return of
cheques unpaid, till the date of realisation of the amount
and to direct the defendants to pay the costs of the suit.

(b) The plaintiff is a Company incorporated under the
Companies  Act,  1956  and  is  engaged  in  the  business  of
production and distribution of films and lending for film
production  activities.  In  the  course  of  business,  the
defendants  collectively  approached  the  plaintiff  and
requested the plaintiff to finance for producing a feature
film titled "Production No.4" starring actors Vikram Prabhu
and Keerthi Suresh and directed by A.L.Vijay. The plaintiff
has also agreed to provide finance as a loan to produce the
said  feature  film.  With  regard  to  the  same,  a  loan
agreement  dated  05.11.2014  was  entered  into  between  the
plaintiff  and  the  defendants.  Pursuant  to  the  same,  the
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plaintiff  had  also  lent  a  sum  of  Rs.1,50,00,000/-  vide
cheque No.002502, dated 05.11.2014, drawn on Kotak Mahindra
Bank  in  connection  with  the  said  feature  film  with  the
terms  and  conditions  specified  therein.  Since  the  loan
amount  is  unsecured  for  commercial  purpose,  the  rate  of
interest was fixed at 30% per annum and the interest on the
principal amount is liable to be paid on monthly basis.  A
service  charge  of  2%  of  the  loan  amount  also  would  be
recoverable  along  with  the  loan  amount.  The  date  of
repayment  of  loan  amount  along  with  interest  etc.,  was
31.03.2015. 

(c)  As  per  the  terms  of  the  loan  agreement,  dated
05.11.2014, the defendants-borrowers consented that all the
Revenues from world Satellite rights, television relating
to  screening  and  broadcasting,  Cable  Television,  DTH
Television, Digital Broadcasting, video, VCD, DVD etc. of
the said feature film or in the event of the said feature
film tentatively titled as above, does not materialise, the
subsequent projects of the defendants/borrowers in place of
the  said  film,  shall  vest  with  the  plaintiff  and  be
collected for and on behalf of the plaintiff until the loan
amount is paid as per the loan agreement, dated 05.11.2014.
The defendants/borrowers also undertook that they shall not
alienate  the  above  stated  satellite  rights  etc.,  to  any
third parties. Further, as per the terms of the agreement,
if the defendants/borrowers attempted illegally or with a
mala-fide  intention,  try  to  alienate  the  above  stated
Satellite rights, etc., of the abovesaid feature film or
any subsequent project in place of the above titled feature
film to derive monetary benefit prior to paying the loan
amounts  along  with  interest  to  the  plaintiff,  then  the
plaintiff shall be entitled to appropriate legal remedies
to prevent the same.

(d) The defendants 2 to 4, as per the terms of the loan
agreement, dated 05.11.2014, have to issue promissory notes
and post-dated cheques as security for the loan amount and
interest.  Though they have agreed to pay back the loan
amount along with interest on or before 31.03.2015 as per
the loan agreement, dated 05.11.2014, they failed to pay
either  the  interest  or  the  principal  amount  before  the
stipulated  time.  But  however,  without  repaying  the  loan
amount, the defendants/borrowers represented by the second
defendant, approached the plaintiff with a request to lend
more  money  along  with  the  outstanding  loan  amount  and
interest as per the loan agreement, dated 05.11.2014, and
promised to execute a mortgage deed to that effect for both
the outstanding loan amount with interest and for the fresh
loan amount to be lent. The plaintiff agreed to lend fresh
loan on the above proposal of the defendants represented by
the second defendant. Consequently, the second defendant,
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acting on behalf of the first defendant and rest of the
defendants, pursuant to and in continuation of the earlier
loan agreement, dated 05.11.2014, executed a mortgage deed,
dated 21.01.2016 in favour of the plaintiff for a sum of
Rs.3,39,29,960/- and the plaintiff also lent the aforesaid
amount  which  includes  the  outstanding  loan  amount  and
interest  in  the  following  proportion,  namely
Rs.2,39,29,960/-  towards  outstanding  loan  amount  plus
interest  and  fresh  loan  amount  for  a  sum  of
Rs.1,00,00,000/-, totally Rs.3,39,29,960/-. The above fresh
loan amount of Rs.1,00,00,000/- was paid to the defendants
represented by the second defendant and the same was also
acknowledged  in  the  mortgage  deed  and  never  ever  denied
except prior to their reply notice, dated 06.05.2017. 

(e)  As  per  the  terms  of  the  mortgage  deed,  dated
21.01.2016,  the  second  defendant,  representing  all  the
defendants,  mortgaged  and  encumbered  three  properties,
namely, (i) Flat No.2 in T.S.No.4980/2 as per C.A.No.515 of
2015,  O.S.No.72/1,  79/1  and  105/1  part  situated  at  Door
No.33/1,  Old  Door  No.16/1,  Raja  Mannar  Street,  T.Nagar,
Chennai-600  017  comprised  in  sale  deed  dated  15.07.1991
registered  as  Document  No.987  of  1991  at  SRO,  T.Nagar,
Chennai; (ii) a flat at No.39/5, First Floor, Block No.2,
Ganesh  Flats,  comprised  in  T.S.Nos.5907  and  5908,  Old
S.Nos.143/10 & 143/11, situated at Door Nos.39 & 41, Old
Nos.19 to 36, Kannadasan Salai, T.Nagar, Chennai-600 017,
comprised  in  sale  deed  dated  08.07.1994,  registered  as
Document  No.2357  of  1994  at  SRO,  T.Nagar,  Chennai,  and
(iii) vacant land measuring an extent of 40 cents in Survey
No.912/2A7,  vacant  land  of  40  cents  or  thereabouts  in
Survey  Nos.912/1A  &  1B  and  land  to  an  extent  of  267
Sq.Meters in Survey No.912/1C situated in Kuthukalvalasai
Village,  Tenkasi  Taluk  at  SRO,  Joint-II,  Tenkasi,
Tirunelveli,  comprised  in  sale  deed  in  Document
Nos.2766/2012,  2299/2013,  2765/2012  &  2941/2012  at  SRO,
Joint-II, Tenkasi.  The said mortgage deed dated 21.01.2016
was registered on the file of the Sub-Registrar, T.Nagar in
Document  No.207  of  2016  towards  the  loan  amount  of
Rs.3,39,29,960/-. In the mortgage deed, the interest fixed
for  the  loan  amount  was  18%  per  annum  and  the  accrued
interest is to be paid monthly at the rate of interest 18%
per annum compoundable annually. The loan amount along with
interest  shall  be  paid  to  the  plaintiff/mortgagee  on  or
before 18.06.2018 as due date, failing which the scheduled
properties mortgaged in favour of the plaintiff/mortgagee
shall become absolute and the plaintiff/mortgagee shall be
entitled  to  foreclose  the  mortgage  and  the
plaintiff/mortgagee, in such event, shall become absolute
owner  of  the  suit  schedule  properties  free  from  all
encumbrances. 
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(f) It is the further case of the plaintiff that, since
the loan amount lent as per the mortgage deed exceeds the
value of the mortgaged properties, the plaintiff requested
the defendants to furnish more securities for the said loan
covered  under  the  mortgage  deed  dated  21.01.2016  and
pursuant to the above request of the plaintiff, the second
defendant,  on  behalf  of  the  rest  of  the  defendants,
executed an undertaking on 21.01.2016, in which the second
defendant on behalf of the other defendants, has given the
following undertaking, namely:

(i) acknowledged the mortgage deed
dated  21.01.2016  entered  with  the
plaintiff  and  the  sum  of
Rs.3,39,29,960/-  due  by  as  on
21.01.2016  apart  from  the  further
interest payable on monthly basis.

(ii) Undertook to grant right of
possession  and  use  and  enjoy  all  the
three  properties  referred  to  in  the
mortgage  deed  dated  21.01.2016
including  the  right  to  receive  the
rents, income and profits thereof  and
the  same  shall  not  be  in  any  manner
adjusted or be claimed to set off any
claims of the plaintiff.

(iii)  All  the  three  documents
pertain to scheduled properties in the
mortgage deed dated 21.01.2016 shall be
handed over immediately.

(iv)  Undertook  to  provide  more
moveable  and  immoveable  properties  as
securities.

(v)  Undertook  not  to  create  any
charge,  alienate,  encumber  or  in  any
manner seek possession or any proceeds
from  the  three  scheduled  properties
referred to in the mortgage deed dated
21.01.2016  prior  to  the  discharge  of
the loan amount.

(vi)  Undertook  that  the  present
undertaking  shall  form  part  of  the
mortgage deed dated 21.01.2016.

(vii)  Further  undertook  that,  on
behalf of the first defendant herein,
of which the second defendant is one of
the  partners,  all  rights,  copyright,
Revenues and claims in respect of the
feature  film  "Pambu  Sattai"  (produced
by and vesting with M/s.Magic Frames)
arising from the theatrical exhibition,
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satellite rights and audio rights shall
rest with the plaintiff for the entire
duration  of  the  undertaking  and  no
right shall be exercised or alienated
without  the  express  consent  of  the
plaintiff  in  writing,  and  the  said
feature  film  shall  not  theatrically
exhibited  until  discharge  of  all
obligations  under  the  mortgage  and
undertaking.

  
(g) In view of the mortgage deed dated 21.01.2016 and

the further undertaking given on 21.01.2016 by the second
defendant on behalf of the rest of the defendants, though
the  plaintiff  insisted  for  repayment  of  the  loan  amount
with interest, waited patiently to realise the loan amount
from the defendants. Since the date of obtaining loan on
21.01.2016,  as  no  instalment  of  monthly  interest  or
principal  amount  was  paid  till  date,  on  01.03.2017,  the
plaintiff approached and insisted the defendants/borrowers
to repay the entire loan amount with interest immediately,
for which the defendants/borrowers instructed the plaintiff
to encash the cheques for a sum of Rs.2,00,00,000/- as part
payment,  namely  the  two  cheques  given  for  a  sum  of
Rs.75,00,000/- each issued by the first defendant M/s.Magic
Frames, signed by the second and fourth defendants, and the
five cheques for a sum of Rs.10,00,000/- each issued by the
second defendant for meeting the debt obtained on behalf of
the first defendant in favour of the plaintiff. Therefore,
on  06.03.2017,  the  plaintiff  informed  to  the  defendants
that their cheques would be deposited on that day, but the
defendants, instead of consenting for deposit of cheques
for collection, again sought for further time and requested
the plaintiff not to deposit the cheques given by them.
Thereafter, in the third week of March 2017, though the
defendants  have  approached  the  plaintiff  several  times,
they  neither  paid  the  entire  amount  nor  consented  for
deposit of the cheques as part payment. In the meanwhile,
the  defendants/borrowers  with  a  mala-fide  intention  to
cheat the plaintiff in violation of the undertaking given
on 21.01.2016, without even informing the plaintiff, had
released  and  exhibited  the  feature  film  titled  "Pambu
Sattai" on 24.03.2017, thereby committed breach of trust
and cheated the plaintiff. 

(h) Consequent upon the release of the feature film
"Pambu Sattai"  contrary to the undertaking on 21.01.2016,
the  plaintiff  approached  the  defendants  and  demanded
repayment  of  the  entire  loan  amount  immediately  as  they
violated  the  undertaking,  for  which  the  defendants  came
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forward  with  lame  excuses  and  promised  to  pay  the  loan
amount  with  interest  within  a  month  since  the  date  of
release of the film "Pambu Sattai". As the feature film
"Pambu Sattai"  was released on 24.03.2017, believing the
above promise made by the defendants, the plaintiff waited
for  a  month. After the  expiry of one  month, as nothing
fructified  from  the  defendants,  on  26.04.2017,  the
plaintiff  issued  a  notice  requesting  the  defendants  to
repay  the  loan  amount  with  interest  to  an  extent  of
Rs.3,84,40,440/-,  for  which  the  defendants/borrowers
promised that the plaintiff can encash the cheques as part
payment and requested the plaintiff to present the cheque
for collection in the first week of May 2017 and promised
to pay the remaining loan amount with interest within a
month from the date of encashment of cheques. Thereafter,
contrary to their own aforesaid promise with regard to the
encashment of cheques, the defendants issued a reply legal
notice containing several false allegations as against the
plaintiff. Therefore, on 08.05.2017, the two cheques given
to M/s.Magic Frames,  by the first defendant,  drawn on
South Indian Bank, Valasaravakkam Branch, in favour of the
plaintiff bearing cheque Nos.577662 and 577663 in respect
of  Bank  Account  No.0684073000000036  for  a  sum  of
Rs.75,00,000/-  each  and  the  five  cheques  issued  by  the
second  defendant  for  meeting  the  debts  of  the  first
defendant drawn on Tamil Nadu Mercantile Bank, Tiruvanmiyur
Branch  in  favour  of  the  plaintiff  for  a  sum  of
Rs.10,00,000/-  each,  bearing  cheque  Nos.154066,  154067,
154068, 154069 and 154070 in respect of the Bank Account
No.158150310875092, were presented for collection, but the
said cheques were returned unpaid through the Return Memo,
dated 09.05.2017 issued by the plaintiff Bank, namely Kotak
Mahindra Bank Ltd., and the reason for return of the cheque
was stated as "Payment stopped by Drawer", with regard to
all the aforesaid cheques presented for collection, and the
same  was  informed  to  the  defendants  requesting  them  to
honour  the  aforesaid  cheque  amounts,  totalling   sum  of
Rs.2,00,00,000/-,  but  even  then,  they  failed  to  pay  the
loan amount.

(i) Further, the plaintiff is forced to recover the
debt/liquidated demand in money, arising out of negotiable
instrument for a sum of Rs.2,00,00,000/- which is only a
part  of  the  loan  amount,  also  evidenced  by  the  loan
agreement dated 05.11.2014, mortgage deed dated 21.01.2016
and the Undertaking, dated 21.01.2016 invoking the summary
procedure under Order 4 Rule 1 of the Madras High Court
Original Side Rules read with Order 37 Rules 1 and 2 of
CPC.  The  plaintiff  institutes  the  present  summary  suit
based on the cheques issued by the defendants and the same
were returned unpaid as stated supra, and reserved  their
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right to recover the remaining loan amount separately as
per  the  mortgage  deed  and  the  undertaking  along  with
damages. It is under these circumstances that the plaintiff
had instituted the summary suit under Order 37 Rule 1 CPC .

(j) Along with the plaint, the plaintiff has also filed
the  loan  agreement  dated  05.11.2014,  the  mortgage  deed
dated  21.01.2016,  the  undertaking  given  by  the  second
defendant, dated 21.01.2016, the discharge receipt issued
by  the  plaintiff  with  regard  to  one  property,  dated
28.10.2016,  legal  notice  and  the  reply  notice  dated
26.04.2017  and  06.05.2017  respectively  and  seven  cheques
and their Return Memos. 

(k) The defendants entered appearance. The defendants
filed  A.No.5680  of  2017  seeking  unconditional  leave  to
defend the suit. This application came up for consideration
before the learned Master and the same is still pending.

(l) In the meanwhile, the Commercial Courts, Commercial
Division, Commercial Appellate Division of High Courts Act,
2015 (Act 4 of 2016) received the assent of the President
on  31.12.2015  and  was  published  in  the  Gazette,  dated
01.01.2016. This Court, by order dated 13.04.2018, observed
that  the  entire  nature  of  transaction  was  commercial  in
nature and also noting that both the learned Senior Counsel
for  the  plaintiff  and  the  learned  counsel  for  the
defendants  also  agreed  that  the  "lis"  was  commercial  in
nature,  consequently,  it  was  held  that  the  Commercial
Division of this Court would have jurisdiction to entertain
the  allegations  made  in  the  plaint.  At  that  stage,  the
defendants have come forward with the present application
in A.No.4667 of 2018 before this Court under Order 13-A of
CPC  to  pass  a  summary  judgment,  dismissing  the  suit  in
C.S.No.393 of 2017, without recording oral evidence.

 (m) Order 13-A of CPC had been inserted pursuant to the
Commercial  Courts,  Commercial  Division,  Commercial
Appellate  Division  of  High  Courts  Act,  2015.  For  the
purpose of the disposal of the appeal, Order 13-A of CPC
which deals with "Summary Judgment", is extracted hereunder
with respect to Rules 1, 2 and 3:

1.  Scope  of  and  classes  of  suits  to
which this Order applies: (1) This Order
sets out the procedure by which Courts
may  decide  a  claim  pertaining  to  any
Commercial  Dispute  without  recording
oral evidence.

(2) For the purposes of this Order,
the word "claim"  shall include--

(a) part of a claim;
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(b)  any  particular  question  on
which the claim (whether in whole or in
part) depends; or

(c)  a  counter-claim,  as  the  case
may be.

(3) Notwithstanding anything to the
contrary,  an  application  for  summary
judgment under this Order shall not be
made  in  a  suit   in  respect  of  any
Commercial  Dispute  that  is  originally
filed  as  a  summary  suit  under  Order
XXXVII.

2.  Stage  for  application  for
summary judgment:

An applicant may apply for summary
judgment at any time after summons has
been served on the defendant:

Provided that, no application for
summary  judgment  may  be  made  by  such
applicant after the Court has framed the
issues in respect of the suit.

3.  Grounds  for  summary  judgment:
The Court may give a summary judgment
against a plaintiff or defendant on a
claim if it considers that--

(a) the plaintiff has no real
prospect of succeeding on the claim
or  the  defendant  has  no  real
prospect  of  successfully  defending
the claim, as the case may be; and

(b)  there  is  no  other
compelling  reason  why  the  claim
should  not  be  disposed  of  before
recording of oral evidence." 

(n) This Application in A.No.4667 of 2018 in C.S.No.393
of 2017 has been filed by the defendants under Order 13-A
CPC on the ground that the plaintiff has no real prospect
of succeeding on the claim, which is one of the grounds for
summary judgment as extracted supra in Order 13-A Rule 3(a)
of CPC. 

(o) The sum and substance of the said application filed
by the defendants is that on 21.01.2016, these loans got
fully  discharged  by  virtue  of  a  mortgage  by  conditional
sale  created  by  the  second  defendant  individually  over
three immovable properties that personally belonged to him,
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under  a  registered  deed  of  mortgage,  dated  21.01.2016,
since, from the consideration of Rs.3,39,29,960/- mentioned
therein, Rs.2,39,29,960/- was adjusted against the earlier
loans, as clearly admitted in paragraph 5(a) of the plaint. 

(p) Clause 1 of the said deed clearly shows that this
was a mortgage by conditional sale as defined in Section 58
(c) of the Transfer of Property Act, stipulating that the
property  is  transferred  for  certain  consideration  and
further  stipulating  that  upon  the  mortgagor  paying  back
such consideration with interest on or before 18.06.2018,
the transfer would become void and otherwise it would be
absolute. Since the cheques were issued towards the earlier
loans that were discharged by virtue of the mortgage deed
mentioned above, the present suit based on such cheque is
not maintainable and is devoid of cause of action. Even
assuming  without  admitting  that  the  cheques  were  issued
after the mortgage deed, they cannot give rise to any cause
of  action,  since  under  the  mortgage  deed,  no  personal
liability  is  cast  on  the  mortgagor,  he  having  only  an
option either to redeem the properties or to abandon the
properties. 

(q)  The  cheques  were  issued  prior  to  the  mortgage,
which is clearly established by the following facts:

(i) In the plaint, the actual dates on which these
cheques were given to the plaintiff are not mentioned, but
suppressed wilfully.

(ii) In the counter affidavit filed on behalf of the
defendants in O.A.No.540 of 2017, it was clearly stated in
paragraphs 13 and 14 on what dates the cheques were given.

(iii) In the reply affidavit filed by the plaintiff,
while dealing para-wise with the statements in the counter
affidavit, the plaintiff deliberately omitted to deal with
paragraphs 13 and 14 of the counter affidavit and thus had
not denied the statements therein.

(iv)  In  paragraph  11  of  the  reply  affidavit,  the
plaintiff clearly admits that the earlier loan merged into
the  mortgage  deed  and  such  loan  was  part  of  the
consideration for the mortgage.

(v) The defendants have filed cheque record slips and
bank statements which clearly shows that these cheques were
issued only in November and December 2014.

Hence,  the  defendants  have  filed  the  present
application under Order 13-A CPC, praying to dismiss the
suit without recording evidence.

(r)  The  said  application  was  opposed  by  the
respondent/plaintiff  by  filing detailed counter  affidavit
stating that as per the mortgage deed dated 21.01.2016, the
applicants/defendants agreed to repay the loan amount of
Rs.3,39,29,960/- together with interest at 18% per annum
compoundable  annually  and  paid  monthly  to  the
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respondent/plaintiff on or before 18.06.2018. Therefore, it
cannot be said that there is admission of no case having
been  made  out  to  dismiss  the  suit  without  recording
evidence.

(s) After hearing both sides, the learned Single Judge
had dismissed the said application filed by the defendants,
as  not  maintainable.  Aggrieved  by  the  same,  the  present
O.S.A. has been filed by the defendants. 

4. Before commencing the submissions of the learned
counsel  for  the  appellants,  the  learned  Senior  Counsel
appearing for the respondent/plaintiff  raised objections
with regard to the maintainability of the present appeal by
drawing  the  attention  of  this  Court  to  proviso  to  sub-
section (1-A) of Section 13 of the Commercial Courts Act,
by stating that an appeal shall lie from such orders passed
by a Commercial Division or a Commercial Court that are
specifically enumerated under Order 43 of CPC, 1908 (5 of
1908) as amended by the said Act and Section 37 of the
Arbitration and Conciliation Act, 1996 (26 of 1996). Thus,
it is objected to by the learned Senior Counsel appearing
for the respondent that only if the order passed by the
learned Single Judge falls within the scope and ambit of
Order  43  CPC,  then  it  is  appealable.  In  view  of  this
objection raised by the learned Senior Counsel appearing
for the respondent/plaintiff, at the outset, the learned
counsel  for  the  appellants/defendants  made  the  following
submissions  with  regard  to  the  maintainability  of  the
appeal.

5. The learned counsel for the appellants invited the
attention of this Court to Section 13 of the Commercial
Courts Act (as amended), which was suitably amended by Act
28 of 2018 with effect from 03.05.2018. Sub-section (1) was
totally  substituted  with  sub-section  (1-A).   The  Sub-
section (1) before amendment stood as follows:

"(1)  Any  person  aggrieved  by  the
decision  of  the  Commercial  Court  or
Commercial Division of a High  Court may
appeal  to  the  Commercial  Appellate
Division  of  that  High  Court  within  a
period of sixty days from the date of
judgment or order, as the case may be:

Provided that an appeal shall lie
from such orders passed by a Commercial
Division or a Commercial Court that are
specifically  enumerated  under  Order
XLIII of the Code of Civil Procedure,
1908 (5 of 1908) as amended by this Act
and section 37 of the Arbitration and
Conciliation Act, 1996 (26 of 1996)".
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After  amendment,  now  Section  13(1)  and  (1-A)  reads  as
follows:

"13:  Appeals  from  decrees  of
Commercial  Courts  and  Commercial
Divisions:

(1)  Any  person  aggrieved  by  the
judgment or order of a Commercial Court
below the level of a District Judge may
appeal to the Commercial Appellate Court
within a period of sixty days from the
date of judgment or order.

(1A)  Any  person  aggrieved  by  the
judgment or order of a Commercial Court
at  the  level  of  District  Judge
exercising  original  civil  jurisdiction
or,  as  the  case  may  be,  Commercial
Division of a High Court may appeal to
the  Commercial  Appellate  Division  of
that High Court within a period of sixty
days from the date of the judgment or
order:

Provided that an appeal shall lie
from such orders passed by a Commercial
Division or a Commercial Court that are
specifically  enumerated  under  Order
XLIII  of  the  Code  of  Civil  Procedure,
1908 (5 of 1908) as amended by this Act
and  section  37  of  the  Arbitration  and
Conciliation Act, 1996 (26 of 1996)".

6. The learned counsel for the appellants/defendants
further contended that after amendment, the word "decision"
is  replaced  by  "judgment  or  order".  Section  13  of  the
Commercial Courts Act--sub-section (1) was substituted by
sub-section (1) along with sub-section (1-A) with proviso.
The Sub-section (1) after amendment, deals with the appeals
from  the  Subordinate  Courts  dealing  with  commercial
transactions.  The  said  sub-section  (1-A)  deals  with  the
appeals  from  the  District  Court  as  well  as  Commercial
Division  of  the  High  Court  to  the  Commercial  Appellate
Division of the High Court. The Proviso is common to sub-
section (1) and sub-section (1-A). While sub-section (1-A)
says that any person aggrieved by the judgment or order of
a  Commercial  Court  at  the  level  of  District  Judge
exercising original civil jurisdiction or, as the case may
be, Commercial Division of a High Court, may appeal to the
Commercial Appellate Division of that High Court, proviso
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to sub-section (1-A) deals with lying of appeal from such
orders  passed  by  a  Commercial  Division  or  a  Commercial
Court that are specifically enumerated under Order 43 of
CPC  as  amended  by  the  said  Act  and  Section  37  of  the
Arbitration  and  Conciliation  Act,  1996.  Further,  the
learned  counsel  for  the  appellants  also  submitted  that
Section 13(2) of the Commercial Courts Act provides that,
"notwithstanding anything contained in any other law for
the time being in force or Letters Patent of a High Court,
no  appeal  shall  lie  from  any  order  or  decree  of  a
Commercial Division or Commercial Court otherwise than in
accordance with the provisions of this Act."  Thus, the
term "judgment or order" inserted in sub-section (1-A) by
the  amendment,  was  consciously  introduced  by  the
Legislature and the term "judment or order" is not touched
by  the  proviso  or  sub-section  (2).  Thus,  the  learned
counsel for the appellants drew the attention of this Court
to the scheme of Section 13, wherein, after amendment, it
clearly  says  that  when  an  appeal  is  filed  against  an
interlocutory order, if such order is covered by Order 43
CPC, then the appeal automatically lies. This is the effect
of the proviso. The proviso does not go further and it does
not  prohibit  appeals  against  other  orders.  The  learned
counsel for the appellants therefore submitted that whether
an order is a judgment or not, will be determined by the
appellate  Court  before  admitting  the  appeal.  In  this
regard, the learned counsel for the appellants submitted
that the guidelines for such determination are well settled
and recently noticed in the decision of the Supreme Court
reported in 2018 (11) SCC 722 (LIC Vs. Sanjeev Builders (P)
Ltd),  in  which,  while  elaborating  upon  the  nature  of
"interlocutory order" or "judgment", it was observed by the
Apex Court as follows:

"9.  Elaborating  upon  nature  of
"interlocutory order" or "judgment" and
observing  that  the  Letters  Patent
Appeal  would  lie  from  the  judgment
which  would  affect  the  vital  and
valuable  rights  of  the  parties  and
which  work  serious  injustice  to  the
parties  concerned,  in  Shah  Babulal
Khimji  Vs.  Jayaben    D.Kania  and
Another (1981) 4 SCC 8, it was held as
under (SCC pp.53 & 57-58, paras 106 &
114-17:-

"106. Thus, the only point
which  emerges  from  this
decision  is  that  whenever  a
trial  Judge  decides  a
controversy  which  affects
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valuable rights of one of the
parties, it must be treated to
be  a  judgment  within  the
meaning of the Letters Patent.

......
114. In the course of the

trial, the trial Judge may pass
a number of orders whereby some
of  the  various  steps  to  be
taken  by  the  parties  in
prosecution of the suit may be
of a routine nature while other
orders  may  cause  some
inconvenience  to  one  party  or
the  other,  e.g.,  an  order
refusing  an  adjournment,  an
order  refusing  to  summon  an
additional  witness  or
documents, an order refusing to
condone  delay  in  filing
documents, after the first date
of hearing an order of costs to
one  of  the  parties  for  its
default or an order exercising
discretion  in  respect  of  a
procedural  matter  against  one
party or the other. Such orders
are  purely  interlocutory  and
cannot  constitute  judgments
because it will always be open
to the aggrieved party to make
a grievance of the order passed
against the party concerned in
the  appeal  against  the  final
judgment  passed  by  the  trial
Judge. 

115. Thus, in other words
every  interlocutory  order
cannot  be  regarded  as  a
judgment but only those orders
would be judgments which decide
matters  of  moment  or  affect
vital  and  valuable  rights  of
the  parties  and  which  work
serious injustice to the party
concerned.  Similarly,  orders
passed  by  the  trial  Judge
deciding  question  of
admissibility or relevancy of a
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document also cannot be treated
as  judgments  because  the
grievance on this score can be
corrected  by  the  appellate
court  in  appeal  against  the
final judgment.

116. We might give another
instance  of  an  interlocutory
order  which  amounts  to  an
exercise  of  discretion  and
which  may  yet  amount  to  a
judgment within the meaning of
the Letters Patent. Suppose the
trial  Judge  allows  the
plaintiff  to  amend  his  plaint
or include a cause of action or
a relief as a result of which a
vested  right  of  limitation
accrued  to  the  defendant  is
taken  away  and  rendered
nugatory.  It  is  manifest  that
in  such  cases,  although  the
order passed by the trial Judge
is  purely  discretionary  and
interlocutory, it causes gross
injustice to the defendant who
is deprived of a valuable right
of defence to  the suit. Such
an  order,  therefore,  though
interlocutory  in  nature
contains  the  attributes  and
characteristics of finality and
must be treated as a judgment
within  the  meaning  of  the
Letters  Patent.  This  is  what
was  held  by  this  Court  in
Shanti  Kumar  case  (Shanthi
Kumar  R.Canji  Vs.  Home
Insurance  Co.  of  New  York
(1974) 2 SCC 387), as discussed
above.

117.  Let  us  take  another
instance  of  a  similar  order
which  may  not  amount  to  a
judgment.  Suppose,  the  trial
Judge  allows  the  plaintiff  to
amend  the  plaint  by  adding  a
particular relief or taking an
additional ground which may be
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inconsistent  with  the  pleas
taken by him but is not barred
by limitation and does not work
serious  injustice  to  the
defendant who would have ample
opportunity  to  disprove  the
amended plea taken by plaintiff
at  the  trial.  In  such  cases,
the  order  of  the  trial  Judge
would  only  be  a  simple
interlocutory  order  without
containing  any  quality  of
finality  and  would  therefore
not  be  a  judgment  within  the
meaning  of  Clause  15  of  the
Letters Patent."

(emphasis supplied)
10.  Applying  the  above

principle to the case in hand,
we find that the order allowing
the  application  impleading
respondent  No.3  as  assignee
(Order XXII Rule 10 CPC) after
27 years of filing of the suit
vitally  affects  the  valuable
rights  of  the  appellant.  The
order  allowing  amendment  of
plaint by impleading respondent
No.3  as   "Plaintiff  No.3"  on
the basis of alleged assignment
of  agreement  dated  24.08.1987
decides a vital question which
concerns  the  rights  of  the
parties  and  hence  is  a
"judgment"  to  maintain  the
Letters  Patent  Appeal.  In  our
view,  allowing  of  such
application  after  27  years  of
filing  suit  for  specific
performance would cause serious
prejudice  to  the  appellant-
defendant  depriving  valuable
right  of  defence  available  to
the  appellant  and  hence  the
order of Single Judge allowing
the  Chamber  Summons  is  a
"judgment"  within  the  meaning
of  Clause  15  of  the  Letters
Patent." 
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7.  Thus,  the  learned  counsel  for  the  appellants
submitted that in the instant case, order appealed against
is an order passed in A.No.4667 of 2018 in C.S.No.393 of
2017, which was rejected as not maintainable. A.No.4667 of
2018 was filed by the appellants/defendants to dismiss the
suit without trial on the ground that the plaintiff has no
real prospect of succeeding in the suit as provided for
under  Order  13-A  Rule  3(a)  of  CPC.  In  the  abovesaid
decision reported in 2018 (11) SCC 722, the order allowing
the  application  to  implead  a  party  after  long  delay  of
filing the suit, vitally affected the impleaded party and
it has decided a vital question which concerns the rights
of the parties and hence, it is a "judgment" to maintain
the  Letters  Patent  Appeal.  In  the  instant  case,  the
application  was  filed  by  the  appellants/defendants  under
Order 13-A Rule 3(a) of CPC stating that the plaintiff has
no  real  or  subsisting  claim,  and  thus  the
appellants/defendants  sought  for passing summary  judgment
and  to  dismiss  the  suit  without  recording  evidence.
Therefore,  according  to  the  learned  counsel  for  the
appellants,  the  dismissal  order  passed  by  the  learned
Single Judge in the said application, will fall within the
purview of "judgment", even though it cannot be construed
as an "order" within the ambit of Order 43 CPC. As per the
amended  provision  relating  to  Section  13(1-A)  of  the
Commercial  Courts  Act,  "any  person  aggrieved  by  the
judgment or order of a Commercial Court at the level of
District  Judge  exercising  original  jurisdiction,  as  the
case may be, Commercial Division of a High Court may appeal
to  the  Commercial  Appellate  Division  of  that  High  Court
within a period of sixty days from the date of the judgment
or order". Hence,  according to the learned counsel for the
appellants, the present appeal is maintainable. 

8. The learned counsel for the appellants also relied
on a judgment of the Supreme Court reported in 1981 (4) SCC
8 (Shah Babulal Khimji Vs. Jayaben D.Kania), wherein the
Apex Court held as follows:

"106. Thus, the only point which
emerges  from  this  decision  is  that
whenever  a  trial  Judge  decides  a
controversy  which  affects  valuable
rights of one of the parties, it must
be treated to be a judgment within the
meaning of the Letters Patent." 

"115. Thus, in other words every
interlocutory order cannot be regarded
as  a  judgment  but  only  those  orders
would be judgments which decide matters
of moment or affect vital and valuable
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right  of  the  parties  and  which  work
serious  injustice  to  the  party
concerned. Similarly, orders passed by
the  trial  Judge  deciding  question  of
admissibility  or  relevancy  of  a
document  also  cannot  be  treated  as
judgments because the grievance on this
score can be corrected by the appellate
court  in  appeal  against  the  final
judgment."

"120. Thus, these are some of the
principles which might guide a Division
Bench  in  deciding  whether  an  order
passed by the trial Judge amounts to a
judgment  within  the  meaning  of  the
Letters Patent. We might, however, at
the  risk  of  repetition  give
illustrations  of  interlocutory  orders
which may be treated as judgments :

(1)  An  order  granting
leave to amend the plaint by
introducing a new cause of
action  which  completely
alters  the  nature  of  the
suit and takes away a vested
right of limitation or any
other valuable right accrued
to the defendant.

(2) An order rejecting
the plaint.

(3)  An  order  refusing
leave to defend the suit in
an  action  under  Order  37,
Code of Civil Procedure. (4)
An order rescinding leave of
the trial Judge granted by
him under Clause 12 of the
Letters Patent. (5)  An
order deciding a preliminary
objection  to  the
maintainability of the suit
on the ground of limitation,
absence  of  notice  under
Section  80,  bar  against
competency  of  the  suit
against  the  defendant  even
though  the  suit  is  kept
alive.

(6) An order rejecting
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an  application  for  a
judgment on admission under
Order 12 Rule 6.

(7)  An  order  refusing
to add necessary parties in
a suit under Section 92 of
the Code of Civil Procedure.

(8) An order varying or
amending a decree.

(9)  An  order  refusing
leave  to  sue  in  forma
pauperis.

(10) An order granting
review.

(11) An order allowing
withdrawal of the suit with
liberty to file a fresh one.

(12)  An  order  holding
that the defendants are not
agriculturists  within  the
meaning of the special law.

(13)  An  order  staying
or refusing to stay a suit
under Section 10 of the Code
of Civil Procedure.

(14) An order granting
or  refusing  to  stay
execution of the decree.

(15). An order deciding
payment  of  court-fees
against the plaintiff."

9.  The  learned  counsel  for  the  appellants  further
contended that in paragraph 120 of the above judgment in
Shah  Babulal  Khimji's  case,  illustrations  are  given  of
interlocutory orders which would be judgments. Though 15
illustrations are given, point Nos.5 and 6 are relevant for
the  purpose  of  this  case  and  they  relate  to  an  order
deciding a preliminary objection to the maintainability of
the  suit  and  an  order  rejecting  an  application  for  a
judgment on admission under Order 12 Rule 6  CPC.   In the
case  on  hand,  the  order  was  passed  on  the  appellants'
application  raising  the  specific  question  about  the
maintainability of the suit. It was contended that the suit
is  not  maintainable,  in  view  of  clear  admission  of  the
plaintiff in paragraph 5(a) of the plaint. Thus, the order
passed by the learned Single Judge thereon falls squarely
within point Nos.5 and 6 of paragraph 120 extracted above
in the said judgment of the Supreme Court, and therefore,
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it is a 'judgment'.  Hence, the appeal is maintainable.
Further,  only  if  it  is  not  "judgment"  and  if  it  is  an
"order", then we have to see as to whether the said "order"
will fall within the scope and ambit of Order 43 CPC, and
when  it  is  "judgment",  then  naturally/automatically,  the
appeal is maintainable.

10. The learned counsel for the appellants relied on a
decision of a Division Bench of this Court reported in 2019
(2)  MLJ  257  =  2019  (1)  LW  597  =  MANU/TN/0554/2019
(Rubinetterie  Bresciane  Bonomi  SpA  Vs.  Lehry
Instrumentation  and  Valves  Pvt.  Ltd).,  in  which,  he
highlighted the following paragraphs therein:

"14.  ..  ...  Consequently,  the
right  of  appeal  under  the  Letters
Patent should continue to be available
to all Orders passed in any proceedings
in  all  suits  pending  on  the  date of
commencement of Commercial Courts Act,
subject however to the test they must
be  'judgments'  within  the  meaning  of
Clause 15 thereof."

"19. To sum it up:
(a) A right of appeal under Clause

15 of the Letters Patent is available
from  all  Orders  passed  in  any
proceedings in any suit pending on the
date  of  commencement  of  Commercial
Courts Act.

... ..." 

11. Insofar as the present case is concerned, the suit
was filed on 22.05.2017 and is pending when the Commercial
Division and Commercial Appellate Division were constituted
by  this  Court under Sections  4 and 5  of the Commercial
Courts Act and the said Divisions were constituted only in
2018. Therefore, by following the ruling of the Division
Bench  of  this  Court  referred  to  above  in  Rubinetterie
Bresciane Bonomi SpA's case, it has to be held that the
present appeal is maintainable. In this regard, the learned
counsel for the appellants relied on paragraph 14 of the
said judgment of this Court extracted supra.

12. Since the Commercial Courts Act is deemed to have
commenced only in the Commercial Appeal Division which were
constituted, the above decision of the Division Bench of
this Court will squarely apply to the facts of the present
case. Thus, for the above reasons, the learned counsel for
the  appellants  submitted  that  the  present  appeal  is
maintainable on the facts and circumstances of the present
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case.
13.  Countering  the  above  submissions,  the  learned

Senior  Counsel  appearing  for  the  respondent/plaintiff
submitted that proviso to Section 13(1-A) of the Commercial
Courts Act says that an appeal shall lie from such orders
passed by a Commercial Division or a Commercial Court that
are  specifically  enumerated  under  Order  43  of  CPC  as
amended by the said Act and Section 37 of the Arbitration
and Conciliation Act, 1996. Thus, learned Senior Counsel
appearing for the respondent/plaintiff submitted that only
if the order falls within the ambit and scope of Order 43
of CPC, appeal is maintainable. He further contended that
appellants are making an attempt to put-forth their case
stating that the nature of the order passed by the learned
Single Judge will fall within the definition of "judgment",
and  therefore,  according  to  learned  counsel  for  the
appellants, the appeal is maintainable, since there cannot
be  any  impediment  in  filing  an  appeal  as  against  the
"judgment" as per the amended provisions of Section 13(1-A)
of  the  Commercial  Courts  Act.  To  this  submission,  the
learned  Senior  Counsel  appearing  for  the  respondent
submitted  that,  no  doubt,  from  a  judgment  of  the  trial
Court on the Original Side, the Letters Patent Appeal will
lie under Clause 15 of the Letters Patent. But this right
is taken away even in the earlier Section 13(2) of the said
Act, though the amendment was made under Section 13(1) for
the  word  "decision",  the  words  "judgment  or  order"  are
inserted and no further amendment was made to Section 13.
Therefore, it is incorrect to state that since the nature
of the order passed by the learned Single Judge carries in
the nature of "judgment", the appeal will lie.

14.  The  learned  Senior  Counsel  appearing  for  the
respondent  relied  on  a  judgment  of  the  Supreme  Court
reported in 2018 (10) SCJ 550 = 2018 (2) CTC 450 = 2018 (4)
LW  240  =  2018  (14)  SCC  715  =  MANU/SC/0112/2018  (Kandla
Export  Corporation  and  others  Vs.  OCI  Corporation  and
others), wherein the Apex Court held as follows:

"15. The proviso goes on to state
that  an  appeal  shall  lie  from  such
orders  passed  by  the  Commercial
Division  of  the  High  Court  that  are
specifically  enumerated  under  Order
XLIII of the Code of Civil Procedure,
1908 and Section 37 of the Arbitration
Act. It will at once be noticed that
orders  that  are  not  specifically
enumerated  under  Order  XLIII  of  the
Code  of  Civil  Procedure  would,
therefore,  not  be  appealable,  and
appeals that are mentioned in Section
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37  of  the  Arbitration  Act  alone  are
appeals  that  can  be  made  to  the
Commercial Appellate Division of a High
Court.

16.  Thus,  an  order  which  refers
parties to arbitration under Section 8,
not being appealable under Section 37
(1)(a), would not be appealable under
Section 13(1) of the Commercial Courts
Act. Similarly, an appeal rejecting a
plea  referred  to  in  sub-sections  (2)
and  (3)  of  Section  16  of  the
Arbitration  Act  would  equally  not  be
appealable under Section 37(2)(a) and,
therefore, under Section 13(1) of the
Commercial Courts Act."

15.  The  learned  Senior  Counsel  appearing  for  the
respondent further submitted by inviting the attention of
this Court  to Section 18 of the Commercial Courts Act,
which  deals  with  the  power  of  this  Court  to  issue
directions, and the same reads as follows:

"Section  18:  Power  of  High  Court  to
issue directions: The High Court may, by
notification, issue practice directions
to supplement the provisions of Chapter
II  of  this  Act  or  the  Code  of  Civil
Procedure, 1908 (5 of 1908) insofar as
such provisions apply to the hearing of
commercial  disputes  of  a  Specified
Value."

The  practice  directions  issued  by  the  High  Court  under
Section 18 of the Commercial Courts Act clearly says that
all  appeals  from  any  decision  of  a  Commercial  Court  or
Commercial  Division  shall  be  heard  by  the  Commercial
Appellate Division and if the decision of the Commercial
Court or Commercial Division is an "order", it should be an
"order"  which  has  been  specifically  enumerated  as  an
appelable order under Order 43 of the CPC. Similarly, it
has been stated that if there is an appeal provision under
the Letters Patent of a High Court or under any other law,
no  appeal  will lie against  an "order" or  "decree" of a
Commercial Division or Commercial Court. According to the
learned Senior Counsel appearing for the respondent, the
judgment of the Supreme Court, relied upon by the learned
counsel  for  the  appellants,  reported  in  1981  (4)  SCC  8
(Shah Babulal Khimji Vs. Jayaben D.Kania) deals with the
Letters Patent and not "Commercial Courts" and it may not
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be applicable to the facts of the present case.
16. With regard to the submission made by the learned

counsel for the appellants, based on the recent judgment of
the Division Bench of this Court reported in 2019 (2) MLJ
257  =  2019  (1)  LW  597  =  MANU/TN/0554/2019  (Rubinetterie
Bresciane  Bonomi  SpA  Vs.  Lehry  Instrumentation  &  Valves
Pvt.  Ltd),  the  learned  Senior  Counsel  appearing  for  the
respondent submitted that in that case, there were orders
in  two  applications,  which  were  the  subject  matter  of
appeal, and one was filed before the Act came into effect
and  the  argument  was  that  pre-existing  rights  were
preserved  notwithstanding  the  enactment  of  the  Act.  In
respect of the next application which arose after the Act
came  into  effect,  the  argument  was  that  its  provisions
would  apply  by  virtue  of  Section  15  of  the  Commercial
Courts Act only after the first case management hearing.
The  Court  agreed  that  existing  rights  were  preserved  in
respect  of  pending  suits,  but  the  second  argument  was
negatived.  Both  these  issues  are  not  applicable  to  the
present case and therefore, the said judgment will not aid
the  appellants.  In  the  case  on  hand,  the  appellants'
application before the learned Single Judge was under Order
13-A  of  the  CPC.  It  would  therefore  be  preposterous  to
claim that an appeal against such order must be considered
not in terms of Commercial Courts, Commercial Division and
Commercial Appellate Division of High Courts Act, but in
terms of the provisions of the CPC and the Letters Patent.
The said judgment of the Division Bench of this Court has
been cited only to emphasise that the earlier judgment of
the Supreme Court interpreting the Act, had been followed
in  the  said  judgment.  Thus,  the  learned  Senior  Counsel
appearing for the respondent submitted that the abovesaid
judgment of the Division Bench of this Court reported in
2019 (2) MLJ 257 (cited supra) will not be applicable to
the facts of the present case. 

17. Relying on various judgments and also the judgment
of the Division Bench of the Delhi High Court reported in
HPL (India) Ltd. and others Vs. QRG Enterprises and others,
reported in 238 (2017) DLT 123  = MANU/DE/0347/2017 = 2017
Supreme (Del) 526 and the decision of the Division Bench of
the  Bombay High Court reported in Shailendra Bhadauria and
others Vs. Matrix Partners India Investment Holdings LLC
and  others,  reported  in  2018  Supreme  (Mah)  1264  =
MANU/MH/2792/2018, the learned Senior Counsel appearing for
the respondent submitted that in this case, an appeal will
not lie as against the order passed by the learned Single
Judge.

18. Keeping in mind the above submissions made by the
learned  counsel  appearing  for  the  parties,  we  have
carefully perused the entire materials available on record.
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19. The only question that has to be decided in this
case is as to whether the present appeal is maintainable
under  the  Commercial  Courts  Act.  If  this  question  is
answered, that would suffice to decide the issues raised in
this appeal.

20. It is the submission of the learned counsel for the
appellants that after the amendment under Section 13(1) and
13(1-A) of the Commercial Courts Act, as per Section 13(1),
any  person  aggrieved  by  the  judgment  or  order  of  a
Commercial Court below the level of a District Judge, may
appeal  to  the  Commercial  Appellate  Court,  and,  as  per
Section 13(1-A), any person aggrieved by the judgment or
order of a Commercial Court at the level of District Judge
exercising original civil jurisdiction, or as the case may
be, Commercial Division of a High Court, may appeal to the
Commercial Appellate Division of that High Court. Further,
the proviso to Section 13(1-A) says that an appeal shall
lie from such orders passed by a Commercial Division or a
Commercial  Court  that  are  specifically  enumerated  under
Order 43 of CPC as amended by the Commercial Courts Act and
Section 37 of the Arbitration and Conciliation Act. Thus,
the learned  counsel  for  the appellants submitted that
proviso to the said Section 13(1-A) says that appeal shall
lie against "orders" enumerated under Order 43 CPC and the
proviso does not deal with the appeals against "judgments".
The learned counsel for the appellants further submitted
that so far as the present case is concerned, the present
appeal  has  been  filed  as  against  the  dismissal  of  the
application filed by the appellants/defendants under Order
13-A Rule 3(a) CPC to pass summary judgment to dismiss the
suit without recording oral evidence in C.S.No.393 of 2017.
He further submitted that Order 13-A Rule 3(a) CPC deals
with the grounds for summary judgment. In the instant case,
in  view  of the admission  made in paragraph  5(a) of the
plaint, the defendants have taken out the application to
dismiss the suit stating that the plaintiff has no real
prospect of succeeding on the claim. Thus, the defendants
sought  for  dismissal  of  the  suit  without  recording
evidence. But the learned Single Judge had dismissed the
said  application  as  not  maintainable  and  such  dismissal
order is nothing but "judgment". 

21.  Learned  counsel  for  the  appellants  further
contended  that  such  dismissal  of  the  application  filed
under Order 13-A Rule 3(a) CPC by the learned  Single Judge
is not "order" and it is only "judgment", and therefore,
the  present  appeal  is  maintainable.  In  support  of  this
contention, the learned counsel for the appellants relied
on the judgment of the Supreme Court reported in 2018 (11)
SCC 722 (LIC Vs. Sanjeev Builders (P) Ltd.). The learned
counsel for the appellants also relied on a judgment of the
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Supreme  Court  reported  in  1981  (4)  SCC  8  (Shah  Babulal
Khimji Vs. Jayaben D.Kania) to show that the nature of the
order passed in the application filed under Order 13-A Rule
3(a) of CPC, will fall within the definition of "judgment".
Thus, it is the sum and substance of the submission of the
learned counsel for the appellants that the order passed by
the  learned  Single  Judge  is  nothing  but  "judgment",  and
therefore, the present appeal is maintainable, though it is
not an "order" under Order 43 CPC.

22. We are of the opinion that the judgments relied on
by the learned counsel for the appellants arise out of the
Letters  Patent.  So  far  as  the  order  passed  under  the
Commercial Courts Act is concerned, there is a clear bar
under  Section  13(2)  therein,  which  states  that,
"notwithstanding anything contained in any other law for
the time being in force or Letters Patent of a High Court,
no  appeal  shall  lie  from  any  order  or  decree  of  a
Commercial Division or Commercial Court otherwise than in
accordance  with  the  provisions  of  this  Act."  Further,
Section  16(3)  of  the  Commercial  Courts  Act  says  that,
"where any provision of any rule of the jurisdictional High
Court or any amendment to the Code of Civil Procedure, 1908
(5 of 1908), by the State Government is in conflict with
the provisions of the Code of Civil Procedure, 1908 (5 of
1908), as amended by this Act, the provisions of the Code
of Civil Procedure as amended by this Act shall prevail." 

23. In the above context, at the risk of repetition, it
is appropriate to refer Section 18 of the Commercial Courts
Act,  dealing  with  the  power  of  High  Court  to  issue
directions, which reads as follows:

"18. Power of High Court to issue
directions:-  The  High  Court  may,  by
notification, issue practice directions
to supplement the provisions of Chapter
II  of  this  Act  or  the  Code of  Civil
Procedure, 1908 (5 of 1908) in so far
as such provisions apply to the hearing
of commercial disputes of a Specified
Value." 

24. Further, as per Notification No.48 of 2018 of this
Court, in exercise of the powers conferred under Section 18
of  the  Commercial  Courts,  Commercial  Division  and
Commercial Appellate Division of High Courts Act, 2015 (Act
4 of 2016), the Honourable The Chief Justice is pleased to
issue  the  Practice  Note  therein  and  in  relation  to
Commercial Appellate Division, it is stated as follows:

II. Commercial Appellate Division:
Jurisdiction  of  Commercial  Appellate
Division:
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1)  Jurisdiction  of  Commercial
Appellate Division is set out in three
provisions  of  Act  4  of  2016,  i.e.
Section 9(2), Section 13 and Section 15
(5).

2)  In  suits  relating  to  a
"Commercial Dispute" (where the value of
the suit when filed is not of 'Specified
Value') in the event of counter claim/s
by  defendant/s  of  'Specified  Value',
such  a  suit  shall  be  transferred  to
Commercial  Court  or  the  Commercial
Division, as the case may be (Section 9
(1) of Act 4 of 2016).

If such a suit is not transferred,
on  an  application  by  any  of  the
parties  to  the  suit,  Commercial
Appellate  Division  may  withdraw
such suits from the regular Court
and transfer it to the Commercial
Court  or  Commercial  Division,  as
the case may be [Section 9(2)].
 

To be noted, such a transfer
by  Commercial  Appellate  Division
under Section 9(2) shall be only to
a Commercial Court over which the
Commercial  Appellate  Division
exercises supervisory jurisdiction
(It  follows  that  wherever  the
transfer  is  to  a  Commercial
Division, it shall be to Commercial
Division of that Court only).

(3) All appeals from any decision
of  a  Commercial  Court  or  Commercial
Division  shall  be  heard  by  the
Commercial Appellate Division [Section
13(1) of Act 4 of 2016].

If  the  decision  of  the
Commercial  Court  or  Commercial
Division is an 'order', it should
be  an  order  which  has  been
specifically  enumerated  as  an
appealable order under Order XLIII
of  the  Code  of  Civil  Procedure,
1908 [proviso to Section 13 of Act
4 of 2016].

An  order  of  a  Commercial
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Division,  which  is  appealable
under  Section  37  of  Arbitration
and Conciliation Act, 1996, shall
also  be  heard  by  Commercial
Appellate Division.

Other than the above, even if
there is an appeal provision under
the Letters Patent of a High Court
or under any law, no appeal will
lie against an order or decree of
a  Commercial  Division  or
Commercial Court [Section 13(2) of
Act 4 of 2016].

To be noted, if the order of
a  Commercial  Division  or  a
Commercial  Court  is  one  finding
that it has jurisdiction to hear a
Commercial Dispute under Act 4 of
2016, no appeal will lie against
such an order [Section 12(3)].

... ..." 
 

25. Therefore, from the above Notification, it is clear
that  the  amendment  to  Section  13(1)  of  the  Commercial
Courts Act, has no impact on the right of appeal, which was
clarified in the practice directions to be limited under
Order  43  CPC  and  Section  37  of  the  Arbitration  and
Conciliation Act, 1996. If it had any impact, the practice
directions would have also been amended which the Court has
not done till date. 

26. In the above context, it is appropriate to refer
the judgment of the Division Bench of the Delhi High Court,
reported in 238 (2017) DLT 123 (DB) = 2017 Supreme (Del)
526 = MANU/DE/0347/2017 (HPL (India) Ltd. and others Vs.
QRG Enterprises and another), wherein the Division Bench of
the Delhi High Court held that an appeal under the Letters
Patent is barred under Section 13 of the Commercial Courts
Act and the Delhi High Court further interpreted Section 13
of the Commercial Courts Act as follows:

"30. We now come to the meaning to
be ascribed to the proviso in Section 13
(1).  It  clearly  stipulates  that  an
appeal shall lie from such orders passed
by a Commercial Division or a Commercial
Court that are specifically enumerated
under Order XLIII of the CPC, as amended
by the said Act, and Section 37 of the
Arbitration and Conciliation Act, 1996.
We have seen that 'orders' as understood
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under the CPC are different and distinct
from 'decrees'. And, orders are nothing
but  the  formal  expression  of  any
decision of a Civil Court not amounting
to  a  decree.  Therefore,  the  amplitude
and width of the expression 'order' is
very wide under the CPC itself but not
all  orders  are  appealable.  The
appealable  orders  are  enumerated  in
Order XLIII of the CPC. 

We have already pointed out above, that
there  are  only  two  kinds  of  appeals
recognized  under  the  CPC,  namely,  –
'Appeals from decrees' and 'Appeals from
orders'.  Section  104,  which  has  been
extracted  earlier  in  this  judgment,
specifies the orders from which appeals
lie. It clearly provides that an appeal
shall lie from the orders enumerated in
the said provision itself and, save as
otherwise expressly provided in the body
of the CPC or by any law for the time
being in force, from no other orders.
This means that appeals from orders are
restricted  to  those  orders  which  are
either specified in Section 104 itself
or expressly provided in the body of the
Code or by any law for the time being in
force. Insofar as the impugned order is
concerned, it is clear that it does not
fall within the orders specified under
Section  104.  We  now  have  to  look  at
Order XLIII Rule 1 which stipulates that
an  appeal  shall  lie  from  the  orders
enumerated therein under the provisions
of Section 104. In other words, only an
order specified under Order XLIII Rule 1
would be appealable and, read with the
provisions  of  Section  104,  no  other
order would be an appealable order under
the CPC. In this backdrop, the proviso
to  Section  13(1)  makes  it  abundantly
clear that an appeal shall lie from such
orders passed by a Commercial Division
or  a  Commercial  Court  that  are
'specifically  enumerated'  under  Order
XLIII of the CPC, as amended by the said
Act and Section 37 of the Arbitration
and Conciliation Act, 1996. Clearly, in
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our view, this restricts the appealable
orders to only those orders which are
specifically enumerated in Order XLIII.
In the present case, the impugned order
is  admittedly  not  one  specified  under
Order XLIII.

31. We would also like to examine
the scope and function of a 'proviso'.
In  CIT  Vs.  Indo-Mercantile  Bank  Ltd:
1959 Supp (2) SCR 256, the Supreme Court
held:-

"The proper function of
a  proviso  is  that  it
qualifies the generality of
the  main  enactment  by
providing  an  exception  and
taking out as it were, from
the  main  enactment,  a
portion  which,  but  for  the
proviso  would  fall  within
the  main  enactment.
Ordinarily it is foreign to
the  proper  function  of  a
proviso  to  read  it  as
providing  something  by  way
of  an  addendum  or  dealing
with  a  subject  which  is
foreign  to  the  main
enactment.  "It  is  a
fundamental  rule  of
construction that a proviso
must  be  considered  with
relation  to  the  principal
matter to which it stands as
a proviso." Therefore it is
to be construed harmoniously
with  the  main  enactment.
(Per  Das,  C.J.)  in  Abdul
Jabar  Butt  Vs.  State  of
Jammu & Kashmir [(1957) SCR
51,  59].  Bhagwati,  J.,  in
Ram  Narain  Sons  Ltd.  Vs.
Assistant  Commissioner  of
Sales Tax [(1955) 2 SCR 483,
493] said:

"It  is  a  cardinal
rule  of  interpretation
that  a  proviso  to  a
particular provision of
a statute only embraces
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the  field  which  is
covered  by  the  main
provision. It carves out
an exception to the main
provision  to  which  it
has  been  enacted  as  a
proviso  and  to  no
other." 

11.  Lord  Macmillan  in
Madras  &  Southern  Maharatta
Railway  Co.  Vs.  Bezwada
Municipality [(1944) LR 71 IA
113, 122] laid down the sphere
of a proviso as follows: 

"The  proper
function of a proviso is
to except and deal with
a  case  which  would
otherwise  fall  within
the general language of
the main enactment, and
its  effect  is  confined
to that case. Where, as
in  the   present  case,
the language of the main
enactment  is  clear  and
unambiguous,  a  proviso
can have no repercussion
on the interpretation of
the  main  enactment,  so
as to exclude from it by
implication what clearly
falls within its express
terms." The territory of
a  proviso  therefore  is
to  carve  out  an
exception  to  the  main
enactment  and  exclude
something  which
otherwise  would  have
been within the section.
It has to operate in the
same  field  and  if  the
language  of  the  main
enactment  is  clear  it
cannot be used for the
purpose  of  interpreting
the main enactment or to
exclude  by  implication

https://hcservices.ecourts.gov.in/hcservices/



what  the  enactment
clearly says unless the
words of the proviso are
such  that  that  is  its
necessary  effect.  (Vide
also Corporation of City
of Toronto Vs. Attorney-
General  for  Canada
[(1946) AC 32, 37])"....
In Ali M.K. Vs. State of
Kerala:  (2003)  11  SCC
632,  the  Supreme  Court
made  similar
observations:-

"10.  The
normal  function
of  a  proviso  is
to  except
something out of
the enactment or
to  qualify
something enacted
therein which but
for  the  proviso
would  be  within
the  purview  of
the enactment. As
was  stated  in
Mullins  Vs.
Treasurer  of
Surrey [(1880) 5
QBD 170 : 42 LT
128] (referred to
in  Shah  Bhojraj
Kuverji Oil Mills
and  Ginning
Factory  Vs.
Subhash  Chandra
Yograj Sinha [AIR
1961 SC 1596] and
Calcutta Tramways
Co.  Ltd.  Vs.
Corpn.  of
Calcutta  [AIR
1965  SC  1728]),
when one finds a
proviso  to  a
section  the
natural
presumption  is
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that, but for the
proviso,  the
enacting part of
the section would
have included the
subject-matter of
the proviso. The
proper  function
of  a  proviso  is
to except and to
deal with a case
which  would
otherwise  fall
within  the
general  language
of  the  main
enactment and its
effect  is
confined to that
case.  It  is  a
qualification  of
the  preceding
enactment  which
is  expressed  in
terms too general
to  be  quite
accurate.  As  a
general  rule,  a
proviso is added
to  an  enactment
to  qualify  or
create  an
exception to what
is  in  the
enactment  and
ordinarily,  a
proviso  is  not
interpreted  as
stating a general
rule…".

32. From the above, it is evident
that the natural presumption that can be
raised while interpreting a proviso is
that but for the proviso, the enacting
part of the Section would have included
the subject matter of the proviso. In
sub-Section (1) of Section 13, the word
'order'  would  have  a  very  wide
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amplitude and that could have included
even orders which are not specifically
enumerated in Order XLIII of the CPC.
The proviso has taken out those orders
and carved out an exception by limiting
the appeal from orders to those which
are specifically enumerated under Order
XLIII of the CPC (apart from an Order
under Section 37 of the Arbitration and
Conciliation Act, 1996).

33.  The  above  analysis  reveals
that:-(a) the word 'judgment' appearing
in  Section  13(1)  of  the  said  Act
actually relates or has a reference to a
'decree' ; (b) the word 'order' in that
provision would have to be construed in
the light of Section 2(14) of the CPC as
meaning  'a  formal  expression  of  a
decision of a Civil Court which is not a
decree; (c) the appealable orders would
be  only  those  which  are  specifically
enumerated  under  Order  XLIII,  as
provided in the proviso to Section 13(1)
of the said Act. 

34. Now, let us examine sub-section
(2) of section 13 of the said Act. As
noticed above, it begins with the non
obstante  expression  "notwithstanding
anything contained in any other law for
the  time  being  in  force  or  Letters
Patent  of  a  High  Court".  The  words  –
"any  other  law  for  the  time  being  in
force" – would include the Delhi High
Court Act, 1966. The portion after the
non  obstante  expression  specifically
cautions that "no appeal shall lie from
any  order  or  decree  of  a  Commercial
Division or Commercial 
Court otherwise than in accordance with
the provisions of this Act". In other
words,  whatever  may  be  contained  in,
inter alia, the Delhi High Court Act,
1966, an appeal from any order or decree
of a Commercial Division or Commercial
Court "shall lie"  only in accordance
with the provisions of the said Act. To
be clear, if an appeal from a particular
kind  of  order  or  decree  were  to  be
provided under the Delhi High Court Act,
1966 but not under the said Act then,
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such  an  order  or  decree  would  not  be
appealable.  Therefore,  even  if,  by
virtue of section 10 of the Delhi High
Court Act, 1966, an appeal lay from a
particular kind of an order, no appeal
could be preferred there against unless
the said Act itself provided for such an
appeal.

35. Reading the entire section 13
of the said Act the clear position is
that an appeal lies from an order which
is specifically enumerated under Order
XLIII CPC. Furthermore, no appeal would
lie  from  an  order  not  specifically
enumerated in Order XLIII CPC because of
the  incorporation  of  the  expression
"from  no  other  orders"  appearing  in
section  104  CPC  (which  is  clearly
applicable by virtue of section 16(2) of
the said Act). And, Section 10 of the
Delhi  High  Court  Act,  1966  would  not
come to the rescue because of the non
obstante provision contained in section
13(2) of the said Act. 

36.  Therefore,  as  the  impugned
order does not find place in the orders
specifically enumerated in Order XLIII
CPC, no appeal could lie against it and
the present appeal is not maintainable.
But,  as  the  learned  counsel  for  the
appellants have made several submissions
to the contrary we shall have to deal
with them."

27. Further, a Division Bench of the Bombay High Court
has also interpreted Section 13 of the Commercial Courts
Act, in the decision reported in Shailendra Bhadauria and
others Vs. Matrix Partners India Investment Holdings LLC
and  others,  reported  in  2018  Supreme  (Mah)  1264  =
MANU/MH/2792/2018,  and the relevant portion of the same
reads as follows:

"40. We cannot then take recourse to Clause
15  of  the  Letters  Patent  which  has  been
specifically overridden by the non-obstante clause
in sub-section (2) of Section 13 of the Commercial
Courts Act, 2015. That would mean we can entertain
an appeal otherwise than in accordance with the
provisions  of  the  Commercial  Courts  Act,  2015.
That  would  also  mean  that  in  cases  of  orders,
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unless these are specifically enumerated in Order
XLIII  Rule  1  of  the  CPC,  as  amended  by  the
Commercial Courts Act, 2015, and Section 37 of the
Arbitration Act, may be non-appealable but they
would  be  otherwise  appealable  because  they  are
judgments. By that process any judgment or order
which is not an order or decree as understood by
the CPC but is a judgment within the broad sweep
of  Clause  15  of  the  Letters  Patent,  would  be
appealable  though  the  Letters  Patent  has  been
specifically overridden by the Commercial Courts
Act, 2015. As held above, this Law is a complete
Code  by  itself,  then,  we  cannot  accept  the
argument  of  Mr.  Andhyarujina  that  the  impugned
order  is  a  judgment  and  therefore  is  otherwise
appealable.  This  is  the  precise  reason  why  the
Commercial Courts Act, 2015 has been brought in. 

.. ..
40A. ...
40B ....
40C. A later Division Bench had an occasion

to consider an identical controversy in the case
of  Sigmarq  Technologies  (supra)  (Sigmarq
Technologies Pvt. Ltd. v. Manugrah India Limited,
2017 SCC OnLine Bom 9191 : (2018) 1 Bom CR 202).
The Bench speaking through one of us (Shri S.C.
Dharmadhikari, J.) referred to the Judgments in
Jet  Airways  (Jet  Airways  (India)  Limited  and
another Vs. Subrata Roy Sahara and others - 2011
SCC Online Bom 1379 = (2011) 133 (6) Bom LR 3835),
Smt. Sushila Singhania (Smt.Sushila Singhania and
others  Vs.  Bharat  Hari  Singhanaia  and  others  -
2017 SCC Oline Bom 360 = 2017 (4) Bom CR 348) and
one more in the case of Hubtown Limited vs. IDBI
Trusteeship  Service  Ltd.,  reported  in  2017  (4)
Bom.C.R. 310, and held as under :-

" .. ...
92. This judgment has been cited and

relied upon in several cases and matters
later on by the Hon'ble Supreme Court. The
distinguishing  part  in  the  subsequent
judgments  or  decisions  is  not  on  the
meaning of the term 'judgment'. There is
one  judgment  which  must  be  referred  in
this context and that is Bhag Mal alias
Ram Bux & Ors. Vs. Munshi by LRs & Ors.
(2007) 11 SCC 285 = MANU/SC/7240/2007. In
this judgment, it is stated that decision
on  merits  is  not  the  only  test  to
determine  the  finality  of  the  same.  In
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another  judgment  on  the  meaning  of  the
term 'judgment', in the case of Midnapore
Peoples'  Co-op.  Bank  Ltd.  &  Ors.  Vs.
Chunilal Nanda & Ors. (2006) 5 SCC 399 :
AIR 2006 SC 2190 : MANU/SC/2810/2006, the
expression has been considered and given a
meaning as ascribed by the Division Bench
in  Hubtown  (Hubtown  Limited  vs.  IDBI
Trusteeship  Service  Ltd.,  2017  (4)
Bom.C.R. 310).

93.  Then,  we  have  a  judgment by  a
three  Judge  Bench  in  the  case  of  Subal
Paul vs. Malina Paul AIR 2003 SC 1928 :
(2003)  10  SCC  361  :  MANU/SC/0149/2003,
which has also been later on followed. It
has been followed in the case of Liverpool
&  London  S.P.  &  I  Association  Ltd.  Vs.
M.V. Sea Success 1 & Anr. (2004) 9 SCC 512
=  MANU/SC/0951/2003.  We  have  also  a
judgment  of  the  Hon'ble  Supreme  Court's
five-Bench  judgment  in  the  case  of
P.S.Sathappan  Vs.  Andhra  Bank  Limited  &
Ors.  (2004)  11  SCC  672  =
MANU/SC/0873/2004. In all these cases, the
expression 'judgment' has been, not just
in the context of clause 15 of the Letters
Patent, but even otherwise understood to
mean  something  which  gives  finality  or
which satisfies the tests laid down by the
Hon'ble Supreme Court as noted above. 

... ..
96. We are, therefore, of the firm

view that in the facts and circumstances
of this case, considering the nature of
the order under appeal even if we go by
the view taken in Hubtown's case as also
the  relevant  paragraphs  in  the  case  of
Smt. Sushila Singhania, the test would be
whether the same concludes the rights of
the parties. That has not concluded the
rights,  but  it  has  merely  overruled  an
objection to the territorial jurisdiction
of this Court raised as a preliminary one
by the defendants. The defendant, in the
event aggrieved by the final decree, can
always, in one of the grounds of appeal,
raise  the  issue  of  correctness  of  this
order as well. For that purpose, we need
not entertain this appeal and prolong the
trial. We have noted that the object and
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purpose of the Act 4 of 2016 was present
to the minds of both Division Benches and
to  ensure  expeditious  disposal  of  the
suits  and  applications  involving  a
commercial  dispute,  the  Parliament  had
enacted a scheme. We would be defeating
and frustrating it wholly in the event we
hold that an order of the present nature
and  impugned  in  this  appeal  is  an
appealable  one  under  sub-section  (1)  of
section  13.  Therefore,  upholding  the
preliminary  objection  of  Mr  Kadam,  we
dismiss all these appeals.

Now,  the  Commercial  Courts
(Amendment) Act, 2018 amends the Act 4 of
2016 and deletes the word “decision” from
Section 13. We have already reproduced it
above. Thus, the earlier view in Hubtown
Limited (supra) and Sigmarq Technologies
(supra) will have to give way and all the
more after the Judgments of the Hon'ble
Supreme  Court  delivered  in  the  case  of
Fuerst  Day  Lawson  Limited  Vs.Jindal
Exports Limited, reported in (2011) 8 SCC
333  =  MANU/SC/0761/2011  and  the
authoritative and binding pronouncement in
the  case  of  Kandla  Export  Corporation
(supra).(Kandla  Export  Corporation  &
Another  Vs.  M/s.OCI  Corporation  &  Anr.,
2018 SCC OnLine SC 170). The statute has
to confer a right of appeal. That has to
be conferred in clear words. We cannot, as
suggested  by  Mr.Andhyarujina,  by  an
interpretative process carve out a right
of appeal, when the law is not creating
it.

41. As a result of the above discussion, we
uphold the preliminary objection of Mr. Dwarkadas
and proceed to dismiss both these appeals as not
maintainable. ..." 

28. On a reading of the above judgments, it is clear
that the present  appeal is not maintainable, when there is
a clear bar under Section 13(2) of the Commercial Courts
Act.

29. It is also submitted by the learned counsel for the
appellants  that  whenever  a  trial  Judge  decides  a
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controversy which affects the valuable rights of one of the
parties, it must be treated to be a 'judgment' within the
meaning of the "Letters Patent". But we see in the instant
case that the dismissal of the application by the learned
Single Judge  has not affected the valuable rights of the
parties to contest the suit, which is very much available
to  the  respective  parties  on  the  merits  of  the  matter.
Therefore, the decision relied on by the learned counsel
for  the  appellants,  reported  in  1981  (4)  SCC  8  (Shah
Babulal Khimji Vs. Jayaben D.Kania), is distinguishable and
different on the facts and circumstances of the case and it
is not applicable to the present case on hand.

30. Furthermore, we are of the opinion that the nature
of the order passed by the Court will not finally determine
the rights of the parties and the respondent/plaintiff or
the  appellants/defendants  have  an  opportunity  to  prove
their  respective  case  by  proceeding  with  the  trial.
Therefore, it cannot be construed that the nature of the
order passed by the learned Single Judge is "judgment". On
that ground, we are of the opinion that the present appeal
is not maintainable. Moreover, the object of the Commercial
Courts Act is to provide for speedy disposal of triable
valuable commercial dispute. When that being so, the object
of the Commercial Courts Act cannot be defeated by filing
plethora  of  appeals  to  stall  the  original  proceedings.
Hence, we are of the opinion that the present appeal is not
maintainable.

31. Accordingly, this appeal is liable to be dismissed
and the same is dismissed. No costs. Consequently, C.M.P.
is closed.

                              
                              Sd/-

     Assistant Registrar(Ccc)

    //True Copy//
     Sub Assistant Registrar

cs 
To

The Sub-Assistant Registrar,
Original Side,
High Court,Madras.
 
+1cc to Mr. S.Ashok Kumar, Advocate SR.No. 45191
+1cc to M/s.Rugan and Arya , Advocate SR.No. 45041          

O.S.A.No.447 of 2018
A.SK(22/07/2019)  

https://hcservices.ecourts.gov.in/hcservices/


