C.5.N0.912 of 2017

IN THE HIGH COURT OF JUDICATURE AT MADRAS

DATED : 24.07.2019

CORAM

THE HONOURABLE MR.JUSTICE KRISHNAN RAMASAMY

C.:S.N0.912 of 2017

1.A.D.Padmasingh Isaac
Trading as Aachi Spices and Foods,
Old No.4, New No.181/1,
6™ Avenue, Thangam Colony,
Anna Nagar,
Chennai - 600 040.

2.M/s.Aachi-Masala Foods (P) Ltd.,
Old No.4, New No.181/1,
6™ Avenue, Thangam Colony,
Anna Nagar,
Chennai - 600 040
Represented by its Director,
Ashwin Pandian.

3.M/s.Heavenly Foods Pvt. Ltd.,
Plot N0.1926, 34™ Street,
I Block, Ishwarya Colony,
Anna Nagar West,
Chennai - 600 040.
Represented by its Director,
Shiny Ashwin.

Vs.

Aachi Fast Food,

Mohd. Ali,

Proprietor

Shop No.24/B, 200 Feet Road,
15™ Cross Street, Senthil Nagar,
Kolathur, Chennai - 600 099.
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. Plaintiffs

. Defendant



Plaint filed under Order VII Rule 1 C.P.C. read with Order IV
Rule 1 of the High Court Original Side Rules praying for:

(a) granting a permanent injunction, restraining
the defendant, by himself, his servants, agents,
distributors, or anyone claiming through him from
manufacturing, selling, advertising and offering for sale
using the name Aachi Fast Food or any other similar
Trademark name or similar sounding expression in. any
media and use the same in name board, invoices, letter
heads and visiting cards or by using any other
trademark/name which is in any way visually or
deceptively or-phonetically similar to the 1° plaintiff's
trade mark/name AACHI/AACHI CHETINAD
RESTAURANT/AACHI KITCHEN and use the same in
pouches, packets or use the mark in invoices, letters
heads and visiting cards or part of their Hotel/Restaurant
name any other trade literature or Menu card by using
any other trademark which is in any way visually, or
phonetically similar to the plaintiffs' registered
trademark Nos.838786, 1116254, 1479159, 1715718 or
in any manner infringing the 1% plaintiff's registered
trademark referred-herein.

(b) granting a permanent injunction restraining
the defendant by itself, its agents or servants or anyone
claiming through or under him any business marketing,
selling advertising using in trade literature, menu cards,

invoices, name boards, website, internet advertisements
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C.5.N0.912 of 2017

the mark/name Aachi Fast Food in relation to the
Restaurant or with respect to or any other food
preparation or on any any other business the impugned
trademark/name which is in any manner deceptively or
phonetically confusingly similar to the plaintiff's
Trademark/name AACHI/AACHI CHETINAD
RESTAURANT/AACHI KITCHEN or in any other manner
pass off their hotel, business or goods-as and for that of
the plaintiff's.

(¢) directing the defendant to surrender to the
plaintiff's. all- the packing material, =~ cartons,
advertisement materials and hoardings, letter-heads,
visiting cards, office stationery and all other materials
containing/bearing the name Aachi Fast Food or other
identical trade mark used in the pouches and packets
bearing the word AACHI/AACHI HOTEL/AACHI
CHETINAD RESTAURANT/AACHI KITCHEN.

(d) directing the defendant to render an account of
profits made by them by the use of the impugned
trademark Aachi Fast Food on the service referred and
decree the suit for the profits found to have been made
by the defendants, after the defendants have rendered
accounts:

(e) directing the defendant to pay to the plaintiffs
the costs to the suit, and

(f) pass such further or other orders, as this
Hon'ble Court may deem fit and proper in the
circumstances of the case and thus render justice.

3/26

http://www.judis.nic.in



For Plaintiffs : Ms.C.Daniel & Gladys Daniel

For Defendant : Set ex-parte
vide order dated 02.07.2019

JUDGMENT
The suit has been filed by the plaintiff for the relief of

permanent injunction and such other reliefs more fully described in

the prayer portion of this judgment.

2. The first plaintiff is the proprietor of the trademark
Aachi, he continues to use the trademark Aachi through his
licensees Aachi Spices and Foods Private Limited and the second
plaintiff. The third plaintiff is the licensee of the first plaintiff's
registered trademarks Aachi Kitchen and Aachi Chettinad

Restaurant.

3. Learned counsel submits that the plaintiffs have also
diversified their business activities and started manufacturing and
marketing various kinds of consumer _goods, within a short span of
17 years. The plaintiffs have now become one of the leading
manufacturers of packages masalas, because of the efforts under

taken by the plaintiffs in promoting and advertising their products
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C,S5.N0.912 of 2017
through various mediums, their market share in these products
have risen considerably. The plaintiffs have put in enormous effort,
hard work and money towards advertising their products Aachi in all
forms of media such as radio, newspapers, hoardings, magazines
and television networks. - The plaintiffs have also received many

prestigious awards for the quality of products and customer service.

4. The trademark Aachi was first applied.-for and registered
in the name of first plaintiff trading as Naveen Products. - Since then
202 applications have been filed for the trademark Aachi.in respect
of various goods that have been manufactured and marketed by the
Aachi group of companies. At present, there are 127 registrations

of the trademark Aachi in various word, label and stylized marks.

5. In order to distinguish its various items of products from
others adopted the trademark Aachi for all its products and services.
The expression Aachi has become very popular because of its
continuous and substantial usage of this mark over a decade. This
trademark has become very popular and is a very valuable
intellectual property of the first plaintiff. No one can use the said

expression Aachi for spices and masalas and other goods or services
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C.5.N0.912 of 2017
for which the first plaintiff is using the mark. The mark is unique
and distinctive of the plaintiffs goods and no one has used the
trademark Aachi for masala preparations and its allied preparations

prior to the first plaintiff.

6. The subject matter of this proceedingis in respect of
'Aachi' word mark. This word mark as a whole has been used by
the plaintiffs since 1995 and has become a well known trademark of
the plaintiffs. The plaintiffs have honestly adopted the mark and
have put in enormous amount of hard work and labour and invested
huge sums of money, for advertisement and sales promotional
expenses. Because of the efforts made by the plaintiffs, the trade
and the public, associate the mark with the plaintiffs and none else.

The trademark of the plaintiffs as used is registered.

7. The plaintiffs have been using this mark Aachi with
respect to almost all the masala preparations from the
commencement of its ‘business. . As a result of the efforts
undertaken by the plaintiffs its turnover has been increasing,

substantially every year.
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8. The growth of Aachi could not be contained in the Indian
territory. The products spread to several countries around the
world. The first plaintiff was keen to secure statutory protection of
the mark in other jurisdictions. With this goal in sight as on date 27
applications have been filed and 21 registrations have been secured
in UAE, Australia, France, Singapore, USA, UK, Nigeria, Malaysia,

Bahrain, New Zealand, Switzerland, Saudi Arabia and China.

0. On acquiring enormous goodwill and reputation, the first
plaintiff with a view to protecting his intellectual property,
particularly with respect to his trademark applied for the registration
of this word mark Aachi on 29.01.1999, in Class 30. The registrar
of trademarks in consideration of the substantial use and reputation
granted registration for the trademark “Aachi” under Registration
No.838786. Since then the first plaintiff has become an exclusive

owner of this word mark 'Aachi'.

10. The first plaintiff obtained Registration of the trademark
Aachi Chettinad Restaurant under No.1116254 on 03.07.2002 and
also obtained registration for the mark Aachi Kitchen under

No.1715718 and also obtained registration of the mark Aachi in
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tamil vide Registration N0.1479159 and the registration is valid and

subsisting.

11. Learned counsel also submits that huge sums of monies
are being spent every financial year by the plaintiffs towards
advertisement expenditure and learned counsel for plaintiff submits
that a tabular column giving the turnover as well as the
advertisement expenditure (financial year wise) has been set out in
Paragraph 7 of the plaint. Tabular column in paragraph 7 of the

plaint reads as follows:

S.No. YEAR TURNOVER ADVERTISING
(in Rs) EXPENDITURE
(in Rs)
l. 1995-1996 3,96,420.00 9,893.00
2. 1996-1997 4,37,568.00 4,691.00
3. 1997-1998 5,10,755.00 352.00
4. 1998-1999 14,68,159.00 15,820.00
5. 1999-2000 20,27,457.00 16,775.00
6. 2000-2001 52,03,979.00 57,676.00
7. 2001-2002 64,12,491.00 2,13,512.00
8. 2002-2003 1,69.,44,334.00 6,62,290.00
9. 2003-2004 9,00,05,884.00 19,63,479.00
10. 2004-2005 24,46,95,540.00 1,13,28,450.00
11. 2005-2006 79,47,99,230.00 4,63,96,880.00
12. 2006-2007 1,36,54,50,781.00  |5,68,45,817.00
13. 2007-2008 2,07,85,55,508.00 |7,87,06,261.00
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C.5.N0.912 of 2017

S.No. YEAR TURNOVER ADVERTISING
(in Rs) EXPENDITURE
(in Rs)
14. 2008-2009 4,14,12,42,106.00 9,40,86,979.00
15. 2009-2010 4,73,98,26,852.00 10,76,86,530.00
16. 2010-2011 6,40,40,50,524.00 11,63,97,497.00
17. 2011-2012 7,59,35,14,309.00 12,42,15,050.00
18. 2012-2013 8,82,91,64,390.00 13,72,06,476.00
19. 2013-2014 11,27,06,92,876.00. |19,57,87,446.00
20. 2014-2015 13,20,61,70,537.00 [21,00,17,044.00
12. / The first plaintiff is using the trademark Aachi Kitchen

with respect to restaurant business through his licensee: the third

plaintiff herein. The first plaintiff has sole proprietary right over this

mark, and any unauthorized use of the same mark or similar

trademark would amount to infringement.

Apart from the above

mentioned application, plaintiffs on the date of filing the plaint, had

as many as 127 registrations, enumeration of which has been set

out in paragraph 10 in a Tabular Column and the same reads as

follows:

9/26

http://www.judis.nic.in

NG, |

AL | DATE [:_!! Jl-';b

i = k= i} [ 5] gistorer
' . ' i
|

STATIS



http://www.judis.nic.in

10/26

H.- -

TT5550

T T

AACHI APPALAMS (Lakel]

¥

=

1318494

01-11-3008

B | AACHI MASALA KD

POWDER (1a
| o F

e

CHILLY USIETEI ‘

e _
(B8
r B R |

| A1
@4}

30

5 1R
Kl

Ku;lumh il

EAT SERR Fi5H
<} Nedai Meen

1340324

23-02-2005

T N Aabr |
{Eread It

LAMBL [labed)

url

1340325 |

TR0E-2005 |

11, AN

"_mvﬂ'l?
“Hi £

A MBAR

p 1 8

BNk
AACH

ff\

el 2 FL 5 iy

i

i
1
Tsszip

354 0508y
e

B1-06 2006 |
1?‘5&"2[”?6

{13-

o7

T ¥,

paterad

Li-Ba-2007 |

AACH! Hadam Drink [Label]

18:07-2007




11/26

http://www.judis.nic.in

Il 1GOEREE | 2EdBaon? | 21 | Registesa
(s S Ry | b | Rugistersd
Tt - 1595538 | el -:'?N Ihepitered
n— thiBET zﬁéelli-_ 24 Histerail
: 15uandD. | TE-nH0s gL
1595541 | 26-05-7007 g
. hwj

HAIRRZT Regtins

;|

L T
2080 oyt
n ‘ :ilm { ghber vt
T AP R | Regiswrd

4
aaci CHIEMM[W' (60izas | 200007 | 30 | Regsteres
i L a .
fabe JIHdT FAC
| =

; = WL T T —

|




http://www.judis.nic.in

12/26

e

35
Af

a7,

i Rt CHICKEN G5

AACHIKTTCHEN [Wand | 15T

' 30-07-Z008

42

A HT Chitcken Masala (label |

JubDy

=)

13 8-

C
4 )

WOER [Lall) l Li2 a0

13-08-20i16

Ld-0E-2ord ¢

]

atic PovlleB L abei )
I f

14 ko0a

(L (%

'y
. = W
!

kL]

gistured

B T BT

Reglarered |

172

i

e ed

1731904

L5-09-2008 |

J3n

Repsterml




http://www.judis.nic.in

13/26

C.5.No.912 of 2017

AACIT DIARICE {Leibal)

1790 | 15092008

30 | Magistered |

LI3L508 | 15-05C2000

i Repisteeaid

1731907

17301 | 15.05-2a00

3

il
¥

i
L

Rupiateesd

Registorid

15052000

e [T T

H st

WD | 15002004

05 | fepsered |




http://www.judis.nic.in

14/26

Yy

o |

{1,

T

11530

i R Pl

_Agaezi | 15

L5-00-008

1731937

15-09-2004

1199

1733041

l
| 15-09-2008 '

|7

-1 It

Ol OMATO 5 i do. L e
b | AACLE HILHHH.D-R!WIC_[L.'EI'IFI'I 1B TRe 1818200 q s
&6 | BACEL= MILTI GRATH [DLY Break | 2965621 1540152015 A

| Fast HL'-F [ Lashel}




F | AAGCH] - MULTI GEAIN DDEA -
Hm-.:h Tamm [ Laabeal§

bl 'r.r,mred_

LU TTH TWIET

Sl DR T 21T R
]

AR ML

-.J|-

—: r :.'“:

iﬂm

EB C PY

HI DIET TOLY [l,abel] 2965627 | 10052015 | 30 | Roplmered |

AACH JALERI MI% {Labal)

15/26

http://www.judis.nic.in



http://www.judis.nic.in

16/26

[lahal)

JUDy

2303309

vl (1ol

LI

2. AACH] Chackion Kshath /00 Maia | 650990 | Gi-cs-201s | an




http://www.judis.nic.in

17/26

fE | 220

MH{I:E!TH“
L]




http://www.judis.nic.in

18/26

HE

FHISPOD Coumnchy Corm
| St < ARCH] (laber)

d352413

.
i

l
l

A3Tas

IAF0GLH

l
l

-

Fhkde

i
X

L

J3 70T

2 Gt |

—

30 |l:p.=::rm!
I

ﬁ" - 3
33Tnd r;h-.wzluf—f\\fu

A

RE-1-HT16

ol

Gyt Ll

At

AR B

{ )
=F

| FAT0TA0N

Registeead

[ 2602016

17 | Repiseced

BEFIL T

26-08-2016

39 Ragicgernd
|

_’igs?nuﬁ';-

1] zuﬂq@n%i

& 40 I*Reg;.:md

3370072

26094100

44 i Hegistered

|




T
r J AEEHI j Ttz EH—.«-U:I& _q:\l—lﬁml_:i
|
H

“_"'“"'?3 | 2092000

C.5.No.912 of 2017
A

[y

'-'ﬁ-nmgm;

B ey

T4 |3 g
: oy |2 T8
AL um%m_] i o
I- gﬂ:q_l | e ||lI zl,:l:
I_!!I n!'r I.I"“ dn"
@rlrl -:'_I___Irl'*-..l.llll
o i Lieipa, .ﬂll
'I| ':rﬁ'l' = iifll'ivm h‘ -n-'a. e
IT = L B70elE | v 20y
e T| = IF i ; -m-gu.zi_l-_r_
11-! nl!i_ i r::i.: e Hﬁﬂﬂlzn!h s
N = : 2042008 T W gl
= ==z} A0 LG It |
e A i _r_:mmn S
“NE _:'_“ = _:i T P2l 7 .
Y J il e o !
T O Gl ShAnane g
— IO TR
:ﬂ[r:::rr:r .y EEpaT rI— .;E:'
oed) __ ] J3rioas | g i
ARCHI (Word]) AN
" ’ n ;
AACHI -
,m - | 1371017 z.[..ug?qm Ty
) ? -7
AACH) (Wird) | ::’rm“ e
i o | Se g
? : i ALITINF e
1 EL - AR (]

b — . el

13.

served on the sole defendant on 03.07.2018.
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After the admission of the suit, the suit summons was

In spite of the service



C,S5.N0.912 of 2017
of the suit summons, the defendant failed to appear before this
Court. Therefore, the sole defendant was set ex-parte vide order
dated 02.07.2019 and the suit was directed to be placed before the
learned Additional Master for recording ex-parte evidence. Before
the learned Additional Master, on behalf of the plaintiff one
Mr.B.Gnanasambandam, was examined as P.W.1 and Exs.P1 to P26

were marked.

14. It has already been set out supra that as many as 26
exhibits, hamely Exs.P1 to P26 have been marked and the details of

the 26 exhibits are as follows:

S.No. | Exhibits Description of Documents
P1 The original Authorisation Letter dated
2 P2 The Attested photocopy of list of products

manufactured and marketed by the plaintiffs
bearing the trademark AACHI

3 P3 The photocopy of certificate of Incorporation
of ‘Aachi Masala foods (p) Ltd dated
30.06.2006. (Marked and compared with
original)

4 P4 The photocpy of Deed of Assignment between
Abishek Enterprises-and-Aachi-Masala Foods
(p) Ltd dated 01.12.2006. (Marked ‘and
compared with original)

5 P5 The photocopy of Dissolution Deed between
Mrs.Rani Pandian and the Mr.A.D.Padmasingh
Issac dissolving the partnership firm, Naveen
products dated 31.03.2007.(Marked and
compared with original)

6 P6 The Attested photocopy of Deed of
Assignment between Naveen Products and
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S.No. | Exhibits Description of Documents
Aachi Masala Foods Pvt.Ltd dated 01.12.2006
7 P7 The photocopy of Certificate of Commercial

Tax Registration and Central Sales Tax of
Aachi spices and foods dated 28.12.2006 and
03.01.2007.(Marked and compared with
original)

8 P8 The Attested photocopy of Deed of
Assignment between Aachi Masala Foods Pvt.
Ltd and Mr.A.D.Padmasingh Issac trading as
Aachi Spices and Foods dated 30.03.2007.

9 P9 The photocopy of Certificate Commercial Tax
Registration of Aachi Masala and Foods (p)
Ltd dated 10.07.2006. —(Marked  and
compared with original)

10 P10 The Attested photocopy of License user
Agreement  between  Mr.A.D.Padmasingh
Issac Trading as Aachi Spices and-Foods and
Aachi Masala Foods(p) Ltd dated 01.04.2007.
(Marked and compared with original)

11 P11 The Attested photocopy of Certificate of
Incorporation of Aachi Spices and foods(p)
Ltd dated 17.03.2010. (Marked - and
compared with origial)

12 P12 The  photocopy of Memorandum of
Association of Aachi Spices and Foads (p) Ltd
dated 06.03.2010. (Marked and compared
with original)

13 P13 The photocopy of License user Agreement
between Mr.A.D.Padmasingh Issac Trading as
Aachi_ Spices and Foods (p) Ltd dated
21.04.2010. (Marked and  compared with
original)

14 P14 The photocopy of License user Agreement
between Mr.A.D.Padmasingh Issac Trading.as
Aachi Masala: Foods (p) Ltd dated
21.04.2010. (Marked and compared with
original)

15 P15 The Computer generated copy of Certificate
of Incorporation of M/s.Heavenly Foods(p)
Ltd., and Memorandum and Articles of
Association dated 01.04.2014.

16 P16 The photocopy of License user Agreement
between Mr.A.D.Padmasingh Issac Trading as
Aachi Spices and Foods and Heavenly
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S.No. | Exhibits Description of Documents

Foods(p) Ltd., dated 11.08.2014.(Marked and
compared with original)

17 P17 The Computer generated copy of Sale of
details report along with certificate u/s 65B
Evidence Act, 1872, 2014-2017.(Marked and
compared with original)

18 P18 The photocopy of Registration certificate of
the mark Aachi in various countries around
the world.(Marked and compared with
original)

19 P19 The photocopy of Legal use certificate of
Trademark No0.838786 in Class 30 dated
29.01.1999. (Marked and compared  with
original)

20 P20 The photocopy of Legal use certificate of
Trademark No0.1116254 in Class- 30 dated
30.07.2002.(Marked and compared with
original)

21 P21 The photocopy of Legal use certificate -of
Trademark No.1715718 in Class 43 dated
30.07.2008. (Marked and compared- with
original)

22 P22 The photocopy of Legal use certificate of
Trademark No.1479159 in Class 30 dated
17.08.2006. (Marked and, compared with
original)

23 P23 Computer generated copy of the order passed
by Trademark Trail and Appellate Bord,
United States Patent and Trademark Office
dated 13.09.2016.

24 P24 Attested photocopy the Aachi Kitchen's Name
Board & Aachi Kitchen's Menu Card.

25 P25 The defendant Name Board Aachi Fast Food-
Photo.

26 P26 The computer generated copy Address proof

of the defendant.

15. Heard the learned counsel for the plaintiff and also gone
through the averments in the plaint and the proof affidavit and also

perused the Ex.P.1 to P.26.
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16. On perusal of Exs.P.1 to P.26, this Court is of the view
that the trademark, 'Aachi' of the plaintiff is a registered trademark.
The plaintiff also filed photograph of the trademark, along with
trademark legal user certificate. On perusal of the certificate, this
Court found that the plaintiff's trademark is registered trademark
and accordingly, plaintiffs are the proprietor of the trademark
'Aachi'. The defendant is carrying on the business in the name and
style, 'Aachi. Fast Foods'. The trademark 'Aachi' is .a registered
trademark of the plaintiff. The defendant is copying the whole
trademark of the plaintiff as part of its trade name. Further, the
plaintiff also filed their name board and the same is marked as
Ex.P.24 and the defendant's name board as Ex.P.25. On perusal of
Exs.P.24 and P.25, it is seen that the defendant is not only copying
the trademark of the plaintiff 'Aachi' but also copying the colour
scheme. Therefore, this Court found that the defendant's copying
the plaintiff's trademark 'Aachi' will amount to infringement of the
trademark, "as stated in Section 29 of the Trademarks Act.
Accordingly, the plaintiff proved the claim. Therefore, the plaintiff is
entitled to the decree as prayed for.
17. Learned counsel for plaintiffs requests this Commercial

Division to consider imposing compensatory costs/exemplary costs
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on defendant in the light of conduct of the defendant which has
been referred to supra. Learned counsel also pointed out that the
defendant has compelled plaintiffs to carry this matter for a
substantial time in this Court, expending money, energy and effort.
Reference to Section 35-A 'The Code of Civil Procedure, 1908’
('C.P.C." for brevity) as amended by 'The Commercial Courts Act,
2015' ('said Act' for brevity) was also made. Section 35-A provides
for compensatory costs in respect of false or vexatious defences. In
the instant case, defendant pursuing the trademark registration
applications on the teeth of opposition, but evading conventional
modes of service, compelling substituted service-and not appearing
before this Court even after service being effected through
substituted service, in the considered view of this Commercial
Division will qualify as a vexatious defence (within the meaning of
Section 35-A of amended CPC as amended by said Act) as it is a
vexatious manner of defending a suit. Be that as it may, in the light
of the trajectory and in the light of the defendant's approach to this
suit, this Commercial Division is convinced that it is appropriate to
impose compensatory costs of Rs.1 lakh (Rupees One Lakh only) on

the defendant.
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18. Plaintiffs will obviously be entitled to costs as the
plaintiffs have incurred substantial expenditure in carrying this suit

to its logical end.

19. Suit is decreed with costs and compensatory costs as

set out supra.

24.07.2019
AT
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KRISHNAN RAMASAMY,].

AT

C.S.N0.912 of 2017

24.07.2019
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