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IN THE HIGH COURT OF JUDICATURE AT MADRAS

Dated : 18.12.2019

Coram

THE HONOURABLE MR. JUSTICE M.SUNDAR

0.P.No.862 of 2019

Sai Regency Power corporation Private Limited

(In Corporate Insolvency Resolution Process under

the Insolvency and Bankruptcy Code, 2016)

8-2-293/82/A/431/A, Road No.22, Jubilee Hills

Hyderabad - 500 033

Rep. By Resolution Professional

Mr.G.Ramachandran ... Petitioner

VsS.

Oil and Natural Gas Corporation Limited
Cauvery Asset, Neravy Office Complex
Karaikal, Puducherry - 609 604 ... Respondent

Original Petition filed under Section 11 (6) of the Arbitration and
Conciliation Act, 1996, to appoint the Respondent’'s nominee arbitrator and
presiding arbitrator to adjudicate upon the disputes arising out of the Gas
Supply Agreement dated 19.04.2017 between the petitioner and the

Respondent.

For Petitioner :  Mr.Anirudh Krishnan

For Respondent : Ms.P.Pooja
for M/s.Giridhar & Sai
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Mr.Anirudh Krishnan, learned counsel on record for petitioner and
Ms.P.Pooja of M/s.Giridhar and Sai (Law Firm) on record for the sole

respondent are before this Court.

2. Instant 'Original Petition' (hereinafter 'OP' for the sake of brevity)
has been filed under Section 11 of The Arbitration and Conciliation Act,
1996' (A & C Act’ for the sake of brevity) with a prayer for appointment of

arbitrators.

3. The task of disposing of this petition has become fairly simple
owing to the stated position of the parties to this OP and the trajectory of
the hearing. In other words, there is consensus regarding constitution of
Arbitral Tribunal. Therefore, it is not necessary to dilate much on facts.
Suffice to say that the Arbitration Agreement between the parties in the
instant OP, namely the petitioner and respondent is in the form of a
covenant in a contract captioned 'Gas Supply Agreement dated 09.03.2017

(hereinafter 'said Agreement’ for the sake of brevity and clarity).

4. Both the learned counsel before this Court submit without any

disputation or contestation that Article 16 of said Agreement captioned
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'DISPUTE RESOLUTION'" and more particularly Article 16.1 to 16.14 is the

arbitration agreement between the parties, being arbitration agreement

within the meaning of Section 7 of A & C Act.

SPUTE RESOLUTION

e provided wligwhers In thae cprdrest, F any Sapu

L& | e pt 4
e L ciapgresdien drtes Bebepsn 1Me phefler Rarets B

{ - pitees or amvigrnees. BT By HME 1n Cohnction w1lh COTEI.
e ERY = (e, I ber Rt SF 18 CORIEmSE SF Lnsnth pheraid il
Im muilully, the sme dhal® o referned. oo ArohTetp

decEinn nn Iﬂnd :hu

http://www.judis.nic.in

11



0.P.No.862 of 2019

bl Mokwithstanding arything contained abuve, befare any malter s rotarred fo aflsvation.
L Rk phelibe Telertet by plohgr Party st s e ;

(5 15 e Chalrmaaspaiiey representatives 3T he Clhirmdn of the Paries for
resplutive. Sl siver represontatives shall untertaie 1o reeaive gich dispats:in
gen faleh weshin [30] days fram:the date of such rafErence,

%) Far nthers; A sipulated iader

I asy dhite, Mifprance, quastien of disarpement a%et betwaen he ia‘les fdrita &f §
helf THEROESND Fopfeenlaties of Tasy LGERnacton with corsiniEtdon, mesied,
‘bperetien, #fledh, iitpoorctabogaRE O EcE T breachi T auhiico parties Ars unzabls

10 seime mifmally, b Ty fifak he fefedged lion Chiugh Sutsice Expert
: O 4P cim | ijmﬂgtmu reunier”
‘ 1

gl sivg n uQ&m‘rj ba earciliatisnatall tend B0t il T
it et 5 intapefn o Ffgrring the ChpULE ter T "\,mra-_a@f-..
ing corcliiln sl spec:fyall the podnts of disputieh ce @f

« Zhalmen wrw b QEC and the parls copcerned s plie

LN

i, N “earivats threg gitside seoe'ts; ong-wach frem Finenclaill

Téchiedl g% Tgx, fields from the Panel of QUEside Experts maintxind by 0
A % rerfared oo as GEC J0UETs Experts Commiied).

cot clair eep wRoTest on cleded cnimesnclaisy Troe the cate,
fasin (Il expeution of spRlomens apreemen, ¥ o arrivid 3

jison bo mexch  satslement, no apenest shall be claimed Iy iireng

Sdice Lie oate of -nutie Imoking tosciliatien it the d

¥, The parties shall keeo o
Tanlide-tialicy shall extend

& e Lt sl ek v

The partees snall meg roly ! ot sidi

| % wﬂmmwhwwmu Al o ihat i the aubjectal
£ oo ittatiom proceedings i LA

http://www.judis.nic.in

11



0.P.No.862 of 2019

R sty ey i
::: :'r::ﬂl:r rr:ﬂ. ;’:‘;‘: ﬂ"er party in the cous of the GEC proceedings;
id] rFJ; mm :hr:qm ety hadl inczated fis willrgness t aceanr & provnst

Huenrlrgalnmrﬂ I8 dispute : r&ermu-d uynlmm
12, DEL memiers shall be epadar ‘.hﬂﬂng ﬁnlyh‘:u i
rfr:( 7 ; - Enitiemes
| 1| F =RGO0Y per merHgy, bover

EI::IEI:t it maxtmim af

12,00, 000 for the whule cacs
| In aciisny, dne S8 member
glEn by EEL’ shall bz paiy

8F Bociione, smaunl of 3=

TN towprds: secredarial

SXOBRLES 7 WG ffites
¥ 'C'E- MmErde oy, .

cral Feg foe Hitending TR - K
t6 atiterficate the L
= METH- A rEement
| oy
~ Tt ) O O e ,
- -H"! EH';V'», "M?::‘-}_S:‘u BEP 1 C
: A T L L j- |
: Fmezcha O T Tt
1 {4 {

“shall. b Lulm{r ]
: Gt of Indla, o
5 Tmﬂmﬁi-mnhaﬁr . T
taftway statin i the iyl i
esldinc

!
gkicree | 3 55ar Htel:

al

http://www.judis.nic.in

11



0.P.No.862 of 2019

. +T}féll.m'gmnqmlflrmm-mﬂ'ﬁﬂm:mmmﬂiharé:i iy the Pt in gqual - Lo
PP, The garties shall maintain account of mﬁdlw_a’nﬂbgmﬁmt 14 the athar
far the puemce of sharing an canclision of the (EC aceedings, o
L I be partles g ot bl to 7essia the dispute thicksgh OSC or da nat apt fer- saneiaticn

through CEC, the Party may Inyche arbisraticn clause = provded i the conteacs.
mma,umwmﬁmﬂmﬂﬂn--mmm.n it differanze, questin
& Ulsgreement arisos hetwegs fre Hation bercto o Ihﬁ"n?mpu:ﬁ':‘ mwmwg

EUHGNS, Of ¥ time ‘n conmestin with corsrictier, mean . operation, effoct
Inbsranettion of £ AGREEMEST or hrefacy, thecay s .mtwtjrlnméur:

e sare Nl be rolnred bo i g aﬂm noer: -
' TEngi el qhul’]ﬂ’@m Fltr

re e Furty, Tre potice S /
MO princsfgt iniles wit cstas of ghe ot il amed i
AR L i &F i nmndqwmﬁ&amﬂmt}'” T
Lol e ClimBTt soall Indieats i vale in ez Reinar 18
i ibafbre, riliiyal

= Criratere anc the wapatnting autharity will e a: udar:

Huenber o | Apaiiting authze ity
Brbitrazan :

1
I

AGG#L Hanager of LOnCErmag Asiet of DI
WMt DNGE will forward a st cots
namzs A e

001 The dartieragees tut chey shall oo e thoa
canditizra of thly arhitratian slaied; T

serseh shall be aanoinoed as arbitratarer
ecrcitian &f thix arbites tion e,

http://www.judis.nic.in

11



0.P.No.862 of 2019

M Fi-‘ﬂeswwdmmnﬂl rﬁem-u'mllhnummtrﬁdl :
SRS o OME T ATd e g, ‘el e g T GHEE Sy oy ) Fitrirver, rﬂu%ﬂa‘:
] '-:rl'ulldup:u-nr 115 5y TP i e

1622 1F iy of the e Sieachs w2 acpoly by, e | ATk
5 S wl{l’ﬁ.ﬂd or l-
TaF 2ip v fro g |2 thigonzad el Paries o Biwapan

L2 apzn SEIr b his s i m- s.rr* 35 Ao ERAL, B owgzntha
Ih-mm r: we 1 b AL bath B
"' T S
0r H:mm ek ety ary sl bas mlld:d ru ?!ru o e e
1 H lechaiog, Turies -I.fh"l"l'l' prpcle lnr RiC P::m-f'nm
r ‘%rn' b, showy, maes b publisn e anand | i 5 o e
q i o Clafine e Cn e LNy [osiaiy [Fen 1B Ak
fr I
o

T ] e 1]
dulw ~¢F Tt
webrmeononipl

MEERD I mass!

T

|_.,-.m?5 Ciis

ECiwe

o o Tl lbne s =0 waiarwied by T bk, To T2
PRy Ll Low mtrgent o fh Sertiee.

>
o
Q
I rilFanars hll#’pﬂﬁ_ﬁﬂ ot o Ealizesig fenant c
&)
F
.;

Amcure Tul T Ciaimg S| 'ilmdu T
M?ﬂm_ : AT : 1
neeniag i Be s 8 S ﬂnﬁu i'-'r. g Itr
" by oy - | b}'l:“H H
§ Lo % 5 takf 3 ; er imemicg 5t o rrdl
e T il plus % ¢ BR00-
ﬁ"ﬂ"! A
?ttmwﬂ’y. | RU2, 25000/ plus % 23,060 e P
m?@ e i B o' 3 3 : :
a3 A A = B ar & garl
_ o R o0
' e e FEITEAE R N LT v pert theredd
EIE'ELL: : o b taking 21 D3,
B0 ¥ afver oo he Al FRE, #;raﬂ BT A e e
el sy 2 Ik,

ooty mestnveace inill 21y
lire: i peros
=tenme by e P e ariih

TIOT CEaT 1w lwws 1 1 cialnides Few nos snznned Cessment ol cleie,
TRCIUZ A0 0 the T € sowe 2leaddbigs aow comepete,

WE‘B‘CO g

http://www.judis.nic.in

11



0.P.No.862 of 2019

6. Adverting to trigger notice or in other words, notice invoking
arbitration being notice dated 27.06.2019, it is pointed out that petitioner
has nominated as arbitrator Hon'ble Mrs.Justice K.B.K.Vasuki (Retd.), Plot
No.394, 11" Avenue (Next to Panaiyur Bharat Petrol Bunk), See Shore Town,
Panaiyur, ECR, Chennai - 119.

7. Referring to written-instructions, learned counsel for respondent
submits that the respondent has nominated as arbitrator Hon'ble Mr.Justice
Suresh Kantilal Shah (Retd), No. 301, Siddhart Co-operative Housing Society,

Madhusudhan Kelkar Marg, Koanagar, Bandra, East Mumbai - 400 051.
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8. This Court reminds itself of Mayavati Trading Pvt. Ltd., Vs.
Pradyuat Deb Burman reported in (2019) 8 SCC 714). Relevant paragraph
is Paragraph 10, which reads as follows:

"10. This being the position, it is clear that the law prior to the
2015 Amendment that has been laid down by this Court, which
would have included going into whether accord and satisfaction
has taken place, has now been legislatively overruled. This being
the position, it is difficult to agree with the reasoning contained

in the aforesaid judgments, as Section 11(6-A) is confined.to the

examination of the existence of an arbitration agreement and is.

to be understood in the narrow sense as has been laid down in

the judgment in Duro Felguera SA.’

(underlining made by this Court to

supply emphasis and highlight)

9. This takes us to Duro Felguera SA principle being Judgment of
Hon'ble Supreme Court in Duro Felguera, S.A. versus Gangavaram Port
Limited reported in (2017) 9 SCC 729. Relevant paragraphs are

Paragraphs 47 and 59 and the same read as follows:

'47. What is the effects of the change introduced by the
Arbitration and Conciliation. (Amendment) Act, 2015 (hereinafter
referred to as 'the 2015 Amendment' ) with particular reference to
Section 11(6) and the newly added Sectin 11(6-A) of the Arbitration
and Conciliation Act, 1996, (hereinafter referred to as “the 1996
Act”) is the crucial question arising for consideration in this case.’

'59. The scope of the power under Section 11 (6) of the
1996 Act was considerably wide in view of the decisions in SBP and
Co. (supra) and Boghara Polyfab (supra). This position continued till
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the amendment brought about in 2015. After the amendment, all
that the Courts need to see is whether an arbitration agreement
exists - nothing more, nothing less. The legislative policy and
purpose is essentially to minimize the Court’s intervention at the
stage of appointing the arbitrator and this intention as

incorporated in Section 11 (6A) ought to be respected. '

10. Therefore, Hon'ble Mrs.Justice K.B.K.Vasuki (Retd.) and Hon'ble
Mr.Justice Suresh Kantilal Shah (Retd) are appointed as arbitrators, who in
turn shall appoint a Presiding Arbitrator, which will result in constitution of
three member Arbitral Tribunal. Thereafter, three Arbitral Tribunal shall

enter upon reference.

Instant OP ordered on above terms. No costs.

18.12.2019

Speaking order: Yes/No

Index: Yes/No

gpa

Note: Registry is directed to communicate this order to Hon'ble
Mrs.Justice K.B.K.Vasuki (Retd.), at Plot No.394, 11" Avenue (Next to
Panaiyur Bharat Petrol Bunk), See Shore Town, Panaiyur, ECR, Chennai -
119 and Hon'ble Mr.Justice Suresh Kantilal Shah (Retd) at No. 301,
Siddhart Co-operative Housing Society, Madhusudhan Kelkar Marg,
Koanagar, Bandra, East Mumbai - 400 051.
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M.SUNDAR.J.,

gpa

WEB COPY

18.12.2019

http://www.judis.nic.in

11/11



