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PRAYER : Writ ©Petition filed wunder Article 226 of the
Constitution of 1India praying for issuance of a Writ of
Certiorari, calling for the records of the first respondent in
I.D.Nos.294 to 337 of 2005, 348 of 2006 to 368 of 2006, 374 to
497 of 2006 and 499 of 2006 and quash its Common Award dated

25.04.2014.
For Petitioner : Mr.A.Anand Gopalan for
M/s.T.S.Gopalan and Co.
For Respondent-1 : Labour Court

For Respondents-2tol9]1 : Mr.W.M.Abdul Majeed

Q_ ResP=F=R
The Common Award dated 25.04.2014 passed by the first
respondent-Labour Court in I.D.Nos.294 to 337 of 2005, 348 of
2006 to 368 of 2006, 374 to 497 of 2006 and 499 of 2006 i1s under
challenge in the present writ petition.

2. The writ petitioner states that in the year 1971, Tamil
Nadu Electricity Board put up a Thermal Power Plant in Ennore
and it came to Dbe known as 'Ennore Thermal Power Station'
(ETPS). As ETPS was engaged more than 20 workmen as contract
labourers, 1t had-obtained a Certificate of Registration as a
principal employer under the Contract Labour (Regulation and
Abolition) Act as early as 1978 and continued to amend the same
from time to-time. Amongst the contractors enumerated in the
Certificate of Registration such of those. who were employing
more than 20 .workmen as contract labourers had also taken
license under the provisions of the Contract Labour (Regulation
and Abolition) Act.

3. Whenever any job was awarded on contract, the Board used
to float a tender inviting guotations and Dbased on the
quotations, the party who has bid the lowest will be awarded the
contract. The contract will invariably be for a fixed period.
When once the contract comes to an . end, if there be a
requirement, the Board will again float ‘a tender inviting fresh
bids.

4. The job of providing security was given on contract to
establishments providing security @ services. There were many
agencies acting as Security Contractors at different times in
ETPS. One Guardian Security Service was .a security contractor
from 01.04.1984 to 31.03.1986, Hindustan Security and Detective
Services was the contractor from 1986 to 1989 and Southern
Security Service was the contractor from 19.01.1989 to
31.03.1990. Whenever there 1is a change of contractor from one
agency to another, if the latter quotes a rate lesser than the
former, the wages paid by the latter contractor to his workmen
will be lower than the wages paid by the earlier contractor.
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Therefore, whenever there is a change of contractor resulting in
a fixation of lower rate of wages, many of the workmen of the
former contractor will not accept engagement with the latter
contractor. Moreover when such change of contractor takes place,
the new contractor would does not necessarily employ the workmen
of the erstwhile contractor.

5. In August, 1988, when the security contract was with
Hindustan Security Detective Services, 167 Security Guards
including some of the respondents filed WP No.11348 of 1988 for
the issue of a Writ of Mandamus to regularise their services,
absorb them in the employment of the writ petitioner-company and
pay them equal wages to that of the wages paid to the permanent
security watchmen. In January, 1989, WP No.314 of 1989 was filed
for the issue of a Writ of Mandamus, directing the Government of
Tamil Nadu to pass orders under Section 10 of the Contract

Labour (Regulation and Abolition) Act abolishing contract
employment in. the security services of the Ennore Thermal Power
Station.

6. On 10.04.1990, the Hon'ble Supreme Court of India passed
an order in SLP No.1820 of 1990 appointing Mr.Justice V.Khalid,
the former Supreme Court Judge to go into the question of
whether the contract workmen were entitled to be absorbed in the
service of Tamil Nadu Electricity Board throughout the State. In
view of the ~order of the Supreme Court appointing Mr.Justice
V.Khalid to go into the question of absorption of contract
workmen, the Security Guards whose engagement with Southern
Security Service came to an end on 31.03.1990 were hoping to
stake their c¢claim for absorption based on the outcome of the
decision of " Mr.Justice Khalid = Commission. On 11.02.1991,
Mr.Justice V.Khalid gave an Award holding that 18006 contract
workmen should be absorbed in the service of the Electricity
Board. However, the name of the contesting respondents was not
part of the Award.

7. On 28.02.1996, a Division Bench of this Hon'ble Court
passed orders disposing of WP No.11348 of 1988 and WP No.314 of
1989. As far as WP No.11348 of 1988 was concerned, the Division
Bench held that the relief of absorption of the contract workmen
cannot be considered in a writ petition and it is to be pursued
through the machinery provided under the Industrial Disputes
Act. In that view WP No.:11348 _.of 1988 was dismissed. The
Division Bench also dismissed WP No.314 of 1989.

8. Purport to the order of the Hon'ble Division Bench of
this Court dated 28.02.1996 was that a collective industrial
dispute could be raised by the direct workmen of principal
employer under Section 2(k) of the Industrial Disputes Act,
seeking absorption of the contract workmen or at best the
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contract workmen themselves collectively raise an industrial
dispute under Section 2(k) of the Industrial Disputes Act, 1947
for a declaration that the workmen of the contractor are really
the workmen of the principal employer, such a dispute could be
taken to the Industrial Tribunal or Labour Court for
adjudication and only on such adjudication proceedings, relief
could be obtained by the aggrieved persons. The order of the
Hon'ble Division Bench of this Court has nothing to do with the
non-engagement of the concerned Security Guards by Southern
Security Service as on 31.03.1990. The Security Guards ceased to
be engaged from 31.03.1990 and they did not raise any industrial
dispute changing their cessation of employment.

9. In the year 1988, the Tamil Nadu Electricity Board
decided to absorb some workmen, who were working as contract
workmen in the four Thermal Stations. Accordingly, the writ
petitioner-company called for applications, conducted interviews
and appointed eligible persons. Such of those contract workmen,
who gave representation and were eligible as per Board
proceedings /‘dated 05.01.1998 were absorbed from 01.05.1999. The
respondents-workmen did not make any claim for employment when
the said absorption took place. In any event -the absorption
scheme of the Board required the contract labourers to be
working as on 01.05.1999 and further ought to have worked for
480 days between 06.01.1996 and 05.01.1998.

10. On 07.01.2000, One V.Ilangovan and 170 contract Security
Guards made a representation to the Assistant Commissioner of
Labour (Conciliation) complaining that they were stopped from
service on the ground that the contract with the security
contractor had come to an, end, that the writ petitioner filed on
their behalf in the year 1989 was pending, that in the meantime
several contract workmen were regularised based on the report of
Mr. Justice Khalid Commission, that these Security Guards were
not regularised, that though the writ petition was disposed of
on 29.06199¢6, they could not 1immediately initiate legal
proceedings, that therefore their representation may be
considered and they should be provided job in terms of the
recommendations of Mr. Justice Khalid Commission.

11. In between January 2000 and July 2000, some of the
Security Guards, who ceased to be engaged by the contractor from
31.03.1990 made representation to the Assistant Labour
Commissioner, seeking his intervention to get employment in the
service of the Tamil Nadu Electricity Board. In fact, it was not
a petition under Section 2-A of the Industrial Disputes Act,
1947, raising an industrial dispute challenging the termination
of employment on 31.03.1990. Those representations were treated
as petitions under Section 2-A of the Industrial Disputes Act,
1947 and they were admitted in conciliation.
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12. The Conciliation Officer submitted his failure report
and thereafter they approached the Labour Court Chennai. The
disputes were taken as ID Nos.73 to 140 of 2001 and 227 of 2001
and concerned Security Guard filed claim statement contending
the contract system was illegal, that several workers were
absorbed in terms of Mr. Justice Khalid Commission Report that
they were not considered for regular service, that therefore an
Award should be made holding non-employment was not Justified
and unlawful and directing the management to reinstate and
absorb them in regular service of the Board. Thus, it will be
seen that the claim was for regularisation rather than against
the termination of employment by the contractor. In the said
dispute, an Award was passed in favour of the workmen. The writ
petitioner-company has challenged the Award and the issue is now
pending before this Court in writ appeal.

13. The learned counsel for the respondents-workmen made a
submission that the benefit of permanent absorption was granted
in favour of many such persons pursuant to the recommendations
of Mr.Justice Khalid Committee and based ‘on the Board
proceedings. Therefore, the similar benefit - of permanent
absorption is to be extended to these respondents-workmen also.

14. Per contra, the learned counsel appearing on behalf of
the writ petitioner disputed the said conténtion of the learned
counsel for the respondents-workmen by stating that the writ
petitioner-Board raised a specific ground even before the Labour
Tribunal that the dispute cannot be entertained as the said
industrial dispute had been raised after a lapse of 15 vyears
from the date of disengagement. Further, it 1is contended that
the relief of absorption cannot be granted in a dispute under
Section 2-A of the Industrial Disputes Act, 1947. The engagement
of the respondents-workmen were on contractual basis and they
were contract workers working under the Southern Security
Services and the contract itself came to be terminated on
31.03.1990.

15. This apart, the respondents-workmen were not engaged
directly by the writ petitioner-Board. Under those
circumstances, the dispute raised after the lapse of 15 vyears
from the date of disengagement was hit by delay and laches and
the Labour Court has .committed . an error in entertaining the
dispute after the lapse of 15 vyears, as the Tamil ©Nadu
Electricity Board is the State Government Undertaking cannot
absorb these workmen, who were employed by the private
contractor as per the Recruitment Rules and as per the Board
proceedings.
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16. It is further urged that the very same writ petitioner
earlier filed WP Nos.11348 of 1988 and 314 of 1989 and the
Division Bench of this Court dismissed the writ petition with a
liberty to approach the appropriate Labour Court for raising a
dispute. Even thereafter, the respondents-workmen had not raised
any dispute. Even from the date of dismissal of the writ
petition, they took 9 years for raising the industrial dispute
and therefore, there was an enormous delay in raising the
industrial dispute and after this length of time, the writ
petitioner-Board is not in a position even to consider the cases
of the of the respondents-workmen for permanent absorption in
view of the fact that the permanent absorption cannot be made in
violation of the Recruitment Rules in force.

17. This Court 1is of the considered opinion that permanent
absorption of the contract labourers was already done through a
Scheme and all those employees, who were - found eligible and
qualified, were«. conferred with the benefit . of permanent
absorption from 8. 05.1999 onwards. When the Dbenefit of
permanent absorption was extended to these contract labourers
during the relevant point of time, these respondents-workmen had
not even raised any dispute nor approached the writ petitioner-
Board with a  request to grant the Dbenefit of permanent
absorption.

18. Under these circumstances, the Award of the Labour Court
is perverse and the Labour Court had committed an error in
entertaining the industrial disputes, which were filed after the
lapse of 15 years from the date of disengagement and the Award
was passed without considering the fact that the respondents-
workmen were engaged by, the private contractor and they were not
engaged by the writ petitioner-Board directly.

19. This being the factum, this Court has no hesitation in
coming to the conclusion that the Award of the Labour Court is
perverse and consequently, the Common Award dated 25.04.2014
passed by the Labour Court in I.D.Nos.294 to 337 of 2005, 348 of
2006 to 368 of 2006, 374 to 497 of 2006 and 499 of 2006 is
quashed and consequently, the writ petition stands allowed.
However, there shall be no order as to costs. Consequently,
connected miscellaneous petitions are closed.

-s/d-
Assistant Registrar (CCC)

True Copy
Sub-Assistant Registrar

Svn
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To
The Presiding Officer,
III Additional Labour Court,
Chennai.
+1 CC to Mr.T.S. Gopalan , Advocate sr 82092.
+1 CC to Mr.N. Antony Selvaraj, Advocate sr 82585.
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