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JUDGMENT
[Order of the Court was delivered by N.SESHASAYEE, J.]
1.1 An action for passing off and other allied reliefs, a suit

was instituted by the appellant in C.S.405 of 2014. The
appellant is an Italian company, which is involved in the



manufacture and sale of brass ball valves and other kinds of
valves and fittings. It was marketing its products under the
trademark 'Rubeinetterie Bresciane” with a design mark enclosing
within it the letters 'R' and 'B'. Since 2005, the respondent
has been a major associate of the appellant and has Dbeen
marketing its products in India. Alleging that the respondent
began selling spurious and counterfeit goods, and passing them
off as appellant's product, the latter terminated the
distributorship of the respondent with it, and brought an action
for passing off.

1.2. The appellant's suit met with a counter challenge when the
respondent laid C.S.891 of 2015 inter alia for declaration that
the termination of its dealership by the appellant is wrong and
for payment of damages Rs.50.0 lakhs for loss of its reputation.
Both suits are being tried jointly and are now mid-way through
the trial. Evidence 1is being recorded in C.S. 405 of 2014, the
suit filed by the appellant.

1.3 The trial of the cases began in December, 2016. After the
conclusion of the evidence of P.W.1l, the appellant has taken out
an application in A.No:2556 of 2017 for production of a list of
documents under Order VII Rule 14(3) CPC. This was opposed to
by the respondent. The learned Single Judge Vide order dated 24-
07-2017 has dismissed it, primarily on the ground that the
reasons adduced for belated production of the documents are not
adequate enough to satisfy the court as required under Order VII
Rule 14(3) of the CPC. No appeal was immediately filed against
it.

1.4 The trial proceeded and the plaintiff examined a certain
Vincent Jose as P.W.3, through whom it elicited certain facts
covered by the documents whose production the learned Single
Judge has declined to entertain as per the earlier order
referred to above. This now prompted the respondent to file an
application in A.No:8007 of 2017 for eschewing the evidence of
P.W.3 on the ground that (i) the appellant 1is attempting to
bring in facts not pleaded; and (ii) that it attempts to
circumvent the effect of the order in A.No:2556 of 2017.
Another learned Single Judge of this Court, Vide Order dated 14-
03-2018 allowed the said application and 1in his Order the
learned Single Judge inter alia, has relied on the earlier order
in A.2556 of 2017.

1.5 Aggrieved by the order in A.No:8007 of 2017 and stung by the
reliance which the learned Judge has placed on the order in
A.No:2556 of 2017, the appellant has preferred two appeals: (a)
As against the order in A.No:8007 of 2017, it has filed OSA 252
of 2018; and (b) as against the order in A.No:2556 of 2017, it
has preferred an appeal with a delay of 136 days, for condoning



which, it has filed C.M.P. No0.12023 of 2018 in OSA.SR.No.33496
of 2018.

2.1 The respondent primarily resisted them on grounds of
maintainability. It now requires to be introduced that the
Commercial Courts Act, 2015, (would be referred to as CCA) was
enacted by the Parliament as per Central Act 4/2016, and was
notified on 23-10-2015, and consequently a Commercial Division
came to be constituted Vide notification dated 04-12-2017. On
03-01-2018, the 1learned Single Judge before whom the suits are
pending, has passed an order transferring the suits to the
Commercial Division of this Court.

2.2 According to the respondent, under Sec.13 of the Act, no
appeal 1s permissible as it 1in express terms provides that
notwithstanding any ©provision contained in any other law
including the Letters Patent, appeal would lie only if the Order
is of the nature from which appeal is allowed under Order XLIII
Rule 1 CPC, and as neither of the two Orders fall in this
category, both the appeals are not maintainable.

3. It may Dbe stated  here that since this issue on
maintainability is on the point of jurisdiction of this Bench
to probe on the right of appeal, even the appeal in
OSA.SR.No0.33496 of 2018, which is yet to be taken on file by the
Registry, faced identical resistance as in OSA 252 of 2018.
Therefore, instead of deciding on the wvalidity of the cause for
delay in filing the appeal against the order in A.No:2556 of
2017, OSA SR.No0.33496 of 2018 is also taken up for testing its
maintainability. After all, if this Court has no Jjurisdiction
to entertain the appeal, then it goes as a corollary that it
does not have the Jjurisdiction to decide CMP.No.12023 of 2018
filed for condoning the delay. Hence, for narrative convenience
both the cases would be referred to only as appeals.

The issue on Maintainability

4. Arguments however, were not confined to the issue on
maintainability, but they breached it to include the merits
involved, though the former was lengthier and heard louder. In

the context of the present case, the order in A.No:8007 of 2017,
the latter of the two orders now in question was passed by the
Commercial Division, after its Constitution on 04-12-2017. The
first order in A.No:2556 of 2017 though was passed before the
said notification, yet the appeal is filed (which is yet to be
taken on file) only after the notification.

5. In order that this point and the arguments that revolve
around it are appreciated, 1t 1s necessary to introduce Sec.13
of the Commercial Courts Act, 2015.



Section 13 : Appeals from decrees of Commerical Courts
and Commercial Divisions

(1) Any person aggrieved by the judgment or order of a
Commerical Court below the level of a District Judge
may appeal to the Commercial Appellate Court within a
period of sixty days from the date of judgment or order.

(1A) Any person aggrieved by the judgment or order of a
Commerical Court at the level of District Judge
exercising original civil Jjurisdiction or, as the case
may be, Commercial Division of a High Court may appeal
to the Commercial Appeallate Division of that High
Court within a period of sixty days from the date of
the judgment or order.

PROVIDED that an appeal shall 1lie from such orders
passed by a Commercial Division or a Commercial Court
that are specifically enumerated under Order XLIII of
the Code of Civil Procedure, 1908 (5 of 1908) as
amended by this Act and Section 37 of the Arbitration
and Conciliation Act, 1996 (26 of 1990).

(2) Notwithstanding anything contained in any other law
for the time being in force or Letters Patent of a High
Court, no appeal shall lie from any order or decree of
a Commercial Division or Commercial Court otherwise
than in accordance with the provisions of this Act.

6.1 The respondent's argument on maintainability of the

appeals are two fold:
(a) So far as the appeal against the order in A.No:8007 of
2017 (the order eschewing the evidence of P.W.3) 1is
concerned, this order, inasmuch it was passed subsequent to
the notification of Commercial Courts Act, it 1s not an
appealable Order under Order XLIII Rule 1 of the Code of
Civil Procedure, and consequently it does not qualify for
being appealed against as per the Proviso to Sec.13(1) of
the Commercial Courts Act.

(b) So far as the Order in A.2556 of 2017 is concerned, the
one where the Court has rejected appellant's prayer for
leave to produce the documents, even though this order was
passed prior to the commencement of Commercial Courts Act,
yet, since the right of appeal 1is a statutorily created
procedural right, and since there is no vested right in the
procedural law, the law as is in force as on the date of
filing of the appeal alone is applicable. And the nature
of the Order was one for which no appeal is provided under
Order XLIII Rule 1 of the CPC, and at no time - neither
before nor under the Commercial Courts Act, is this order



appealable. Considerable emphasis is laid on the ratio in
HPL (India) Ltd., & Others Vs QRG Enterprises & Another
[2017 SCC OnLine Del 6955 : (2017)238 DLT 123 (DB) ]

6.2 Opening his argument and emphasising how the Orders of the
learned Single Judge has denied the appellant's right to
effective hearing or participation in the suit, the need to
handle procedural law not as a means to discipline litigants but
as an aid to advance substantive Jjustice, the learned Senior
Counsel for the respondent would argue that:
® The right to appeal is a vested right, and it vests in a
party the moment an original action is brought. It is a
substantive right, and the fact that it 1is a statutory
right and capable of alteration or being totally withdrawn
by a subsequent statute does not permit an interpretation
to grant 1t a retrospective operation as to affect 1it,
unless the same 1is explicit in such subsequent statute or
could be gathered from it by necessary implication.
Reliance was placed on the authorities in Shiv Shakti
Cooperative housing Society Vs Swarak Developers & Others
[ (2003) 6SCC 659], Mukund Deo by Lrs & Others Vs Mahadu &
Others [AIR 1965 SC 703], R. Rajagopal Reddy by Lrs &

Others Padmini Chandrasekaran [AIR 1996 SC 238 : (1995)2
SCC 630], Mohanlal Jain Vs Sawai Man singhji [AIR 1962 SC
731, Radhakrisan Laxminarayan Toshival Vs Shridhar

Ramachandra Alshi & Others [AIR 1950 Nagpur 177 (FB)],
State of Bombay Vs Supreme General Films Exchange Ltd.,
[AIR 1960 SC 980].

® In the context of the CCA, there is nothing in the Act that
attempts to take away the right of appeal as was originally
available and attempted to demonstrate it by an

interpretation of Sec.15(3) and 15(4) of the Act. Sec.15
reads:
Section 15 : Transfer of pending cases

(1) All suits and applications, including applications
under the Arbitration and Conciliation Act, 1996 (26 of
1996), relating to a commercial dispute of a Specified
Value pending in a High Court where a Commercial
Division has been constituted, shall be transferred to
the Commercial Division.

(2) All suits and applications, including applications
under the Arbitration and Conciliation Act, 1996 (26 of
1996), relating to a commercial dispute of a Specified
Value pending in any civil court in any district or
area 1in respect of which a Commercial Court has been
constituted, shall be transferred to such Commercial
Court.



PROVIDED that no suit or application where the final
judgment has been reserved by the Court prior to the
constitution of the Commercial Division or the
Commercial Court shall be transferred either under sub-
section (1) or sub-section (2).

(3) Where any suit or application, including an
application under the Arbitration and Conciliation Act,
1996 (26 of 1996), relating to a commercial dispute of
Specified Value shall stand transferred to the
Commercial Division or Commercial Court under sub-
section (1) or sub-section (2), the provisions of this
Act shall apply to those procedures that were not
complete at the time of transfer.

(4) The Commercial Division or Commercial Court, as the
case may be, may hold case management hearings in
respect of such transferred suit or application in
order to prescribe new timelines or issue such further
directions as may be necessary for a speedy and
efficacious disposal of such suit or application in
accordance [with Order XV-A] of the Code of Civil
Procedure, 1908 (5 of 1908):

PROVIDED that the proviso to sub-rule (1) of Rule 1 of
Order V of the Code of Civil Procedure, 1908 (5 of
1908) shall not apply to such transferred suit or
application and the court may, in 1its discretion,
prescribe a new time period within which the written
statement must be filed.

(5) In the event that such suit or application is not
transferred in the manner specified in sub-section (1),
sub-section (2) or sub-section (3), the Commercial
Appellate Division of the High Court may, on the
application of any of the parties to the suit, withdraw
such suit or application from the court before which it
is pending and transfer the same for trial or disposal
to the Commercial Division or Commercial Court, as the
case may be, having territorial jurisdiction over such
suit, and such order of transfer shall be final and
binding.

That under Sec.15(3) of the Act, the provisions of CCA will
apply only to those cases where procedures are not complete. In
other words, it would mean that where the procedures of case
have been completed, the Act has no application. And so far as
the institution of the present suit is concerned, the procedure
that 1s required to be completed has been completed the moment



the suit was registered and taken on file. The procedure when
the suit was instituted came with a right of appeal under Clause
15 of the Letters Patent, that this right is an accrued right
and runs with the suit through 1its entire Jjourney. This
therefore would mean that Sec 13(2) will have effect only for
those suits instituted after the commencement of the Commercial
Courts Act, and not to those filed prior to it. If the suit does
not fall under Sec.15(3), then it 1s axiomatic that the Proviso
to Sec. 13(1) will not have application, and consequently it has
to be held that there is no bar in preferring the appeal under
Clause 15 of the Letters Patent. Necessarily, an appeal would
lie against both the orders in A.2556 of 2017 and A.8007 of
2017 under Clause 15 of the Letters Patent.

® Under Sec.15(3), the provisions of Commercial Courts Act
are made applicable only to those cases that are
transferred to the Commercial Division on the commencement
of the Act, where the procedures are not complete at the
time of transfer. In Sec.15(4), the Commercial Division is
required to fix a timeline for the expeditious disposal of
the cases before it, and in terms of Order XV-A Rule 2(qg)
as inserted to the Code of Civil Procedure Vide Sec.l1l6 of
the Act, the proceedings for fixing the timeline must be
ordered before the commencement of trial, and this is not
possible in a case where the trial has already commenced
even before the suit was transferred to the Commercial
Division. This only signifies that where a <certain
proceeding contemplated cannot be completed within the
meaning of Sec.15(4), it ought to be understood as one
where the proceedings have been completed, and hence as per
Sec.15(3) provisions of Commercial Courts Act cannot have
application. Consequently, the right of appeal under Clause
15 of the Letters Patent 1is still available for the
appellant to pursue.

Of discussion & decision:

7.1 The point required to be resolved is: Does the Commercial
Courts Act, having qualified the Orders that could be challenged
in appeal under the Proviso to Sec.13(1l) and (1-A), save those
appeals that would arise from the Orders passed in the course of
proceedings of a suit pending on the date of its commencement?

7.2 Here this Court is not in agreement with the interpretative
attempts of the appellant's counsel founded on a combined
reading of Sec.15(3), 15(4) with Sec.13. It can be shown that
these provisions do not to share a common denominator for their
operation, and this would be made known in subsequent paragraphs.

8.1 This Court may now commence the process of its reasoning
from the maxim wubi Jjus ibi remedium, which operates as a



gyrating principle on which the legal system of any civilised
society is pivoted. Necessarily there ought to be a forum to
remedy the cause. This right to remedy one's cause in an action
is inherent 1in everyone whose 1legally recognised rights are
violated. In Ganga Bai Vs. Vijay Kumar [AIR 1974 SC 1126], the
Supreme Court has held:

R There 1is a Dbasic
distinction between the right of suit and the right of
appeal. There is an inherent right in every person to

bring a suit of a civil nature and unless the suit 1is
barred by statute one may, at one's peril, bring a suit

of one's choice. It is no answer to a suit, howsoever
frivolous the claim, that the law confers no such right
to sue. A suit for its maintainability requires no
authority of law and it is enough that no statute bars
the suit. But the position in regard to appeals 1is
quite the opposite. The right of appeal inheres in no
one and therefore an appeal for 1its maintainability
must have the clear authority of law. That explains

why the right of appeal is described as a creature of
statute.”

In Garikapati Vs. Subbiah Choudhry & Other [AIR 1957 SC 540], the
Supreme Court has held:
“23 From the decisions cited above the following
principle clearly emerge
(i) That the legal pursuit of a remedy, suit appeal
and second appeal are really but steps in a series
of proceedings all connected by an intrinsic unity
and are regarded as one legal proceeding.

(1i) The right of appeal is not a mere matter of
procedure but is a substantive right.

(1ii) The institution of the suit carries with it
the implication that all rights of appeal then in
force are preserved to the parties thereto till
the rest of the career of the suit.

(iv) The right of appeal is a vested right and such
a right to enter the superior Court accrues to the
litigant and exists as on and from the date the 1lis
commences and although it may be actually exercised
when the adverse judgment is pronounced such right
is to be governed by the law prevailing at the date
of the institution of the suit or proceeding and
not by the law that prevails at the date of its
decision or at the date of the filing of the
appeal.



(v) This vested right of appeal can be taken away
only by a subsequent enactment, 1if it so provides
expressly or by necessary 1intendment and not
otherwise.”

In Shiv Shakti Coop. Housing Society, Nagpur Vs Swaraj

Developers & Others [(2003) 6 SCC 668], the Supreme Court has

held:
“"16. An appeal 1is essentially continuation of the
original proceedings and the provisions applied at the
time of institution of the suit are to be operative
even in respect of the appeals. That is because there
is a vested right in the litigant to avail the remedy
of an appeal. As was observed in K.Kapen Chako Vs
Provident Investment Company (P) Ltd., (AIR 1976 SC
2610) only in cases where vested rights are involved, a
legislation has to be interpreted to mean as one
affecting such right to Dbe prospectively operative.
The right of appeal is only by statute. It 1is
necessary part of the procedure in an action, but “the
right of entering a superior court and invoking its aid
and interposition to redress the error of the court
below. It seems absurd to denominate this paramount
right part of the practice of the inferior tribunal”.
(Per Lord Westbury, See: Attorney General Vs. Sillem,
ER p.1209). The appeal, strictly so called, is “one in
which the question is, whether the order of the court
from which the appeal is brought was right on the
materials which that court had before it” (Per Lord
Devuil Ponnammal Vs.Arumogam) . The right of appeal,
where it exists, 1s a matter of substance and not of
procedure. (Colonial Sugar Refining Co. Vs. Irving).

17. Right of appeal 1is statutory. Right of appeal
inhered in no one. When conferred Dby statute it
becomes a vested right. In this regard there 1is
essential distinction between right of appeal and right
of suit. Where there is inherent right in every person
to file a suit and for its maintainability it requires
no authority of law, appeal requires so. As was
observed in State of Kerala Vs. K.M.Charia Abdulla and
Co.[AIR 1965 SC 1585], the distinction between right
of appeal and

revision 1is based on differences implicit in the two
expressions. An appeal is continuation of the
proceedings; 1in effect +the entire ©proceedings are
before the Appellate Authority and it has the power to
review the evidence subject to statutory limitations
prescribed. But in the case of revision, whatever
powers the revisional authority may or may not have, it



has no power to review the evidence, unless the statute
expressly confers on it that power. It was noted by
the four Judge Bench in Hari Shankar Vs. Rao Girdhari
Lal Chowdhury [AIR 1963 SC 698] that the distinction
between an appeal and a revision 1is a real one. A
right of appeal carries with it a right of rehearing on
law as well as fact, unless the statute conferring the
right of appeal limits the rehearing in some way, as
has been done in second appeals arising under the Code.
The power of hearing revision i1s generally given to a
superior court so that it may satisfy itself that a
particular case has been decided according to law.
Reference was made to Section 115 of the Code to hold
that the High Court's powers under the said provision
are limited to certain particular categories of cases.
The right there 1is confined to Jurisdiction and
jurisdiction alone.”

In Mukund Deo (Dead) represented by his Lrs Vs. Mahadu &
Others [AIR 1965 SC 703], the Supreme court has held:
“3. et et e e It is true that as a

general rule, alterations in the law of procedure are
retrospective, but a right of appeal to a particular
forum 1s a substantive right and is not lost by

alteration 1in the law, unless provision is made
expressly in that behalf, or a necessary implication
arises.

4, In Delhi Cloth and General Mills Co., Ltd., Vs
Income Tax Commissioner, Delhi, 54 I.A 421: [AIR 1927
PC 242] the Judicial Committee denied to an aggrieved
litigant a right to appeal to His Majesty in Council
under Section 66-A of the Indian Income-tax

Act (which for the first time conferred a right of
appeal against the Jjudgment of a High Court) when the
judgment of the High court was delivered before the
date on which the amendment was made. This Court has
also held in Garikapati Veeraya Vs Subbiah Choudhury
(AIR 1957 SC 540) that a vested right of appeal is a
substantive right, and 1is governed by the law
prevailing at the time of commencement of the suit, and
comprises all successive rights of appeal from Court to
Court, which really constitute one proceeding. Such a
right may be taken away by a subseguent enactment
expressly or by necessary intendment.”

Relying on the Garikapatti Veeraya case, and few other cases,
the Supreme Court in State of Bombay Vs Supreme General Films
Exchange Ltd., [AIR 1960 SC 980] observed as follows:



“12. It is thus clear that in a long line of decisions
approved by this Court and at least in one given by
this Court, it has been held that an impairment of the
right of appeal by putting new restriction thereon or
imposing a more onerous condition is not a matter of
procedure only; 1t impairs or 1imperils a substantive
right and an enactment which  does SO is not
retrospective unless 1t says so expressly or Dby
necessary intendment.”

In Radhakisan Laxminarayan Toshnival Vs Shridhar Ramchandra
Alshi & Others [AIR 1950 Nagpur 177 (FB)], it was held:
“26. It is a well-established rule of interpretation

of statutes that in general when the law 1is altered
during the pendency of an action the substantive rights
of the parties remain unaffected and are decided
according to the law as it existed when the action was
begun, unless the new amendment 1s made retrospective
either expressly or impliedly. It is equally well
settled that if the statute

merely deals with procedure and does not affect the
substantive rights of the parties, it is held to apply
prima facie to all actions pending as well as future.”

8.2 To consolidate the principles that flow from the above
authorities which are but a few among the many on the subject,
it can now be stated with a fair degree of certainty that a
right of appeal, though a statutory right, though conceived as a
procedural right, vyet is a substantive right that vests in a
suitor on the date of institution of the original action. And,
when the said right 1s interfered with by any subsequent
statute, or even by an amendment of the same statute, it 1is
impermissible to attempt at a statutory interpretation to take
away a vested right of appeal in a party, unless the statute
itself either expressly or by necessary implication makes its
retrospective.

9.1 Contextually, if the scheme of the Commercial Courts Act is
probed, Sec.13 (1) and (1-A) provides as to who can file the
appeal and the Proviso thereto states what Orders can be
appealed against. It is apparent that the main provision and the
Proviso do not share the same sphere of operation. Therefore,
the general understanding that a Proviso may operate as an
exception to the main provision appears to seek an exception
here, for the main provision in Sec.13(1-A) when read alongside
the Proviso brings to focus a subtle distinction between the
two. Sec.13(1) and/or (1-A) provides that an appeal may be
filed by any person who is aggrieved inter alia by an Order of
the Commercial Court, but it does not proceed to qualify the



nature of Orders that are appealable under the Act. This 1is
done in the Proviso, not as an exception to the main provision,
but as one qualifying the Orders from which an appeal lies. See
Sundaram Pillai Vs Pattabhiraman [(1985)1 SCC 591], where the
Hon'ble Supreme Court has identified the role that a Proviso can
play, not Jjust operating as an exception to the main provision,
but as also operating in tandem with the main provision.

9.2 Irrespective of the role that the Proviso to Sec.13(l) or
(1-A) may play, at the functional plane, none of them, either
separately or in combination, have attempted to change the law
on right of appeals from a decree of a suit or from the Orders
passed in the suit as was in force before the commencement of

CCA. There has always been a right to appeal from the decree in
the suit, and that remains intact even under Sec.13. Then
arises the appeals against Orders. Here the Proviso which

specifically deals with the right of appeal against the Orders,
does not attempt to disturb the law on the same as it stood
before the advent of the CCA. Right of appeal against the
Orders as was originally available in Order XLIII Rule 1 CPC
continues to be preserved even under the Proviso to Sec.13(1)
and (1-27A).

9.3 In the context of the nature of Orders now impugned, these
Orders at any rate are not appealable under Order XLIII Rule 1
CPC, and that feature of the right of appeal against the Orders
allowed to continue even in the Commercial Courts Act.
Therefore, the right of appeal as it was then and now remains
unaffected, and to that extent there does not exist a cause for
interpreting Sec.13(1l) or (1-A) of the Commercial Courts Act for
ascertaining if the right of appeal that was vested 1in the
parties to the suit as on the date of its institution was taken
away or abridged by the subsequently enacted Commercial Courts
Act.

10. That only leaves a residual question, if the right of appeal
as provided wunder Clause 15 of the Letters Patent and was
available before the CCA, 1is saved in respect of suits pending
on the date of its commencement. The present set of appeals are
filed only under the Letters Patent. Here, this Court intends
to deal with two judgments instantly, one by the Supreme Court
in Kandla Export Corporation & another Vs M/s.0OCI Corporation
& another [2018-4-LW 240], and another by the Division Bench of
the Delhi High Court in HPL(India) Ltd., & Others Vs ORG
Enterprises & Another [2017 SCC OnLine Del 6955 : (2017)238 DLT
123 (DB)]. (For the respondent, the latter mentioned judgment has
been its power-bank for drawing energy to sustain its arguments
on maintainability of these appeals.)



® In Kandla Export Corporation case, the question before the
Supreme Court was whether an appeal which is barred under
Sec.50 of the Arbitration & Conciliation Act, 1996 1is
permissible under Sec.13(1) of the Commercial Courts Act.

® In HPL (India) Ltd., case, the Division Bench of the Delhi
High Court encountered almost an identical gquestion as 1is
now raised before this Court though not in the context of
Letters Patent, but under Sec.10 of the Delhi High Court
Act, 19066. There, 1n a suit instituted in 2016, the
plaintiff has taken out an application to produce some
documents along with an application to examine some new
witnesses, both of which came to be allowed. The defendant
preferred appeals against these orders, and the plaintiff
raised a preliminary objection on their maintainability.
The Court held that in view of Sec.2l1 read alongside Sec.13
(2) of the Act, appeals will not lie. But the
distinguishing feature that separates the present suit from
the one in HPL (India) Ltd., case is that that suit itself
appears to have been laid after the commencement of the
Commercial Courts Act on 23-10-2015.

Neither of these two judgments raise a point if the Proviso to
Sec.13(1) (1-A) read along with Sec.13(2) and Sec.21 would affect
the vested right of appeal under Clause 15 of the Letters Patent
as was available to the suits instituted prior to the arrival of
the Commercial Courts Act.

11. This brings into focus Sec.13(2) of the CCA. To reproduce
it again, it reads:
(2) Notwithstanding anything contained in any other law
for the time being in force or Letters Patent of a High
Court, no appeal shall lie from any order or decree of
a Commercial Division or Commercial Court otherwise
than in accordance with the provisions of this Act.”

Not an expression in Sec.13(2) through which the Parliament has
chosen to convey 1its legislative intent reflects an idea to
bar the right of appeal accrued

to a party as on the date of the institution of the original
action. And necessarily the bar imposed in resorting to Letters
Patent under Sec.13(2) cannot be understood to operate
retrospectively to affect all suits pending on the date of
commencement of the Commercial Courts Act.

12.1 Of the 23 Sections and the Schedule in the CCA, the only
provision it has devoted for dealing with the pending actions is
Sec.15. This section in essence deals with the transfer of
pending action to Commercial Court Division of the High Court,
or to the Commercial Court, as the <case may be. As this



provision 1is already extracted in paragraph 6.2 above, reference
may be made to it. However, to provide continuity to the
ongoing discussion, Sec.l15(3) alone is repeated:

“15 (3) Where any suit or application, including an
application under the Arbitration and Conciliation Act,
1996 (26 of 1996), relating to a commercial dispute of
Specified Value shall stand transferred to the
Commercial Division or Commercial Court under sub-
section (1) or sub-section (2), the provisions of this
Act shall apply to those procedures that were not
complete at the time of transfer.”

This section is considered now, chiefly because the appellant's
counsel pivoted a sizeable portion of his arguments on Sec.15
(3). While this Court 1is not in agreement with the learned
counsel's point of view, yet it does not want to dispense with
its efforts to test if it carries anything that may indicate a
retrospective operation of any procedure as to affect the right
of appeal.

12.2 Sec.15(3) in effect provides that upon transfer of a
pending action to the Commercial Division of the High Court, if
any procedure that remains to be completed then the provisions
of the Commercial Courts Act would apply. What is not
explicitly stated is that where procedures are completed, then
the CCA will have no applications.

13.1 The procedure contemplated 1in Sec.15(3) needs to Dbe
contextually understood. The word 'procedure' 1is not specially
defined in the CCA. In Black's Law Dictionary [Tenth Edition],
its meaning is given as:
“Procedure: 1. A specific method or course of action.
2. The judicial rule or manner for carrying
on a civil lawsuit or criminal prosecution.”

In P. Ramanatha Aiyar's 'Advanced law Lexicon' [5% Edition]
explains the meaning of the word 'Procedure' as under:

“Procedure: Mode of conducting business (as)
Parliamentary procedure; legal procedure. A set of
steps performed to make sure that the guideline is met.
The mode or form of conducting Jjudicial or other
proceedings.”

Therefore, the meaning of the word 'procedure' in the phrase
'procedure not completed' in Sec.15(3) can imply only the rules
by which the pending action must be taken forward to reach its
culmination upon transfer to Commercial Division, and cannot
mean to include a substantive right in the nature of a right of



appeal. If the contextual setting of Sec.15(3) is scanned for a
greater understanding of the purpose of its existence, there
emerges a reason with apparently no alternative view, that the
legislature has been careful enough to incorporate it to avoid
an interpretative difficulty in dealing with pending
suits/actions on their transfer to the Commercial Division. On
the date of their transfer, they may be in different stages in
accordance with the procedure that was 1in force Dbefore the

advent of the CCA. The legislative 1intent here appears to
ensure fluidity in the transition in procedure for a seamless
continuity of the pending action. And, it speaks of procedure

completed and not of the right of appeal.

14. DNow, an attempt may be made to test 1f a wild
interpretation granting a wider meaning to the word 'procedure',
and to deem it to include right of appeal (as an aspect of
procedural law), to ascertain 1if 1t enables a retrospective
operation. This Court instantly senses a prohibition in its
conscience to conceptualise that it does so. In K. Eapen Chako
Vs The Provident Investment Company (P) Ltd., [ATR 1976 SC
2610], the Supreme Court has held that:

“37. A statute has to be looked into for the general

scope and purview of the statute and at the remedy

sought to be applied. In that connection the former

state of the law 1is to be considered and also the

legislative changes contemplated by the statute. Words

not requiring retrospective operation so as to affect

an existing statutory provision prejudicially ought not

be so constructed. It is a well recognised rule that
statute should be interpreted if possible so as to
respect vested rights. ...... If the Legislature forms

a new procedure alterations in the form of procedure
are retrospective unless there 1s some good reason or
other why they should not be. In other words, if a
statute deals merely with the procedure in an action,
and does not affect the rights of the parties it will
be held to apply prima facie to all action, pending as
well as future.”

Any amendment or alterations to the procedural law is generally
understood as operating retrospectively so as to affect pending
proceedings as on the date of change of procedural law as long
as it does not affect the vested right of the parties.

In Radhakisan Vs Shridhar [AIR 1950 Nagpur 177 (FB)], speaking
for the Full Bench, Hidayatullah J (as he was then) has held:
“26. It is a well-established rule of interpretation
of statutes that in general when the law 1is altered
during the pendency of an action the substantive rights
of the parties remain unaffected and are decided



according to the law as it existed when the action was
begun, unless the new amendment 1s made retrospective
either expressly or impliedly. It 1is equally well
settled that if the statute merely deal with procedure
and does not affect the substantive rights of the
parties it is held to apply prima facie to all actions
pending as well as future.

In H.V.Thakur & Others Vs. State of Maharashtra & Others [AIR
1994 SC 2623 it is held:
D From the law settled by
this Court in wvarious cases, the 1illustrative though
not exhaustive, principles which emerge with regard to
the ambit and scope of an Amending Act and 1its
retrospective operation may be culled out as follows:

(1) A statute which affects substantive
right is presumed to be ©prospective 1in
operation, unless made retrospective, either
expressly or by necessary intendment,
whereas a statute which merely affects
procedure, unless such a construction is
textually 1impossible 1is presumed to be
retrospective in its application, should not
be given an extended meaning, and should be
strictly confined to its clearly defined
limits.

(ii) Law relating to forum and limitation is
procedural in nature, whereas law relating
to right of action and right of appeal, even
though remedial, is substantive in nature.

(iii) Every litigant has a vested right in
substantive law, but no such right exists in
procedural law.

(iv) A procedural statute should not
generally speaking be applied
retrospectively, where the result would be
to create new disabilities or obligations,
or to impose new duties in respect of
transactions already accomplished.

(v) A statute which not only changes the
procedure but also creates a new rights and
liabilities, shall be construed to be
prospective in operation, unless otherwise
provided, either expressly or by necessary
implication.”



In Shyam Sundar and Others Vs. Ram Kumar and another [AIR 1972
SC 2472] it is held:

N 20 . e e e e e the legal position that
emerges 1s that when a repeal of an enactment 1is
followed by a fresh legislation such legislation does
not effect the substantive rights of the parties on the
date of suit or adjudication of suit unless such a
legislation 1is retrospective and a Court of appeal
cannot take into consideration a new law brought into
existence after the Jjudgment appealed from has been
rendered because the rights of the parties in an appeal
are determined under the law in force on the date of
suit. However, the position in law would be different
in the matters which relate to procedural law but so
far as substantive rights of parties are concerned they
remain unaffected by the amendment in the enactment.
We are, therefore, of the view that, where a repeal of
provisions of an enactment 1is followed by fresh
legislation by an amending Act such legislation is
prospective in operation and does not effect
substantive or vested rights of the parties unless made
retrospective either expressly or by necessary
intendment. We are further of the view that there is a
presumption of the wview that there 1is a presumption
against the retrospective operation than its language
renders necessary, but an amending Act which affects
the procedure is presumed to be retrospective, unless
Amending Act provides otherwise.”

In Vijay V State of Maharashtra [(2006)6 SCC 289], the Supreme
Court drafted in the fairness-doctrine 1in interpretation of
statutes. It declared:
2.0, It is now well settled that when a literal
reading of the provision giving retrospective effect
does not produce absurdity or anomaly, the same would
not be construed to be only prospective. The negation
is not a rigid rule and varies with the intention and
purport of the legislature, but to apply it in such a
case 1s a doctrine of fairness.”

If the guintessence of the ideas that the Courts have hitherto
declared through their judgments are taken and grouped, there
emanates a larger idea which indicates that the Courts have come
to recognise the right of appeal, though procedural in nature,
as a substantive right, and once vested in a litigant, Courts
ought to guard itself in granting retrospective effect to any
statute that purports to affect it. Should there be a
legislative intent to give it a retrospective operation, and to
divest a litigant of his wvested right of appeal, it must be



positively stated in the statue, or in its absence, it must
surface as a compulsive consequence on a wholesome reading of
the statute. The present statute, the CCA, does not possess
both. Consequently, the right of appeal under the Letters
Patent should continue to be available to all Orders passed in
any proceedings in all suits pending on the date of commencement
of Commercial Courts Act, subject however to the test they must
be 'judgments' within the meaning of clause 15 thereof.

15. If Sec.21 of the CCA is turned to, it reads:
21. Act to have overriding effect : Save as otherwise
provided, the provisions of this Act shall have effect,
notwithstanding anything inconsistent therewith
contained in any other law for the time being in force
or in any instrument having effect by virtue of any law
for the time being in force other than this Act.

When the all critical Sections 13 and 15 do not reflect a
legislative intent to give it a retrospective effect to the
Commercial Courts Act as to take the

vested right of appeal in Section 21, on its own, unaided by
other provisions, cannot take the same away.

16. The issue now narrows down to understand if the Orders under
challenge can be termed within the meaning of 'judgment' under
clause 15 of the Letters Patent. There are two Orders here, one
disallowing the production of documents and the other eschewing
the Oral evidence of P.W.3. Stricto senso, neither of these
Orders affect the appellant/plaintiff's right of action, nor its
right over the subject matter of action. They do not take away
the right to participate in the trial either or to prove its
case. They are purely procedural orders regulating what
evidence may be allowed or disallowed while proving or defending
an action. The Order in A.No. 2556 of 2017, is all about the
learned Single Judge exercising the judicial discretion vested
under Order VII Rule 14 (3). Admittedly the documents are
belatedly produced, and the Court has the discretion to
entertain or not to entertain. The second Order eschewing the
evidence of P.W.3 is more of a consequence of the first Order.

17. What Orders do then constitute 'judgments' within the
meaning of Clause 15 of the Letters Patent? In its celebrated
judgment in Shah Babulal Khimji Vs.Jayaben D.Kania and Another
[(1981)4 SCC 8], the Supreme Court has endevoured to understand
it and has provided the criteria that may decide it. It held:

“113. ...... The concept of a judgment as defined by
the Code of Civil Procedure seems to be rather narrow
and the limitations engrafted by sub-section (2) of
Section 2 cannot be physically imported into the



definition of the word 'judgment' as used in Clause 15
of the Letters Patent because the Letters Patent has
advisedly not wused the terms 'order' or ‘'decree'
anywhere. The intention, therefore, of the givers of
the Letters Patent was that the word 'judgment' should
receive a much wider and more 1liberal interpretation
than the word 'Jjudgment' used in the Code of Civil
Procedure. At the same time, it cannot be said that
any order passed by a Trial Judge would amount to a
judgment; otherwise there will be no end to the number
of orders which would be appealable under the Letters
Patent. It seems to us that the word 'Jjudgment' has
undoubtedly a concept of finality in a broader and not
a narrower sense. In other words, a judgment can be of
three kinds

(1) A final
judgment = ...... Lo ieeee el

Judgment :— ... .0 0 LLiioh e e e
(3)Intermediary or interlocutory Jjudgment :- Most of
the interlocutory orders which contain the quality
of finality are clearly specified in clause (a) to
(w) of Order 43 Rule 1 and have already been held
by us to be judgments within the meaning of the
Letters Patent and, therefore, appealable. There
may also be interlocutory orders which are not
covered by Order 43 Rule 1 but which also possess
the characteristics and trappings of finality in
that, the orders may adversely affect a wvaluable
right of the party or decide an important aspect
of the trial in an ancillary proceeding. Before
such an order can be a judgment the adverse effect
on the party concerned must be direct and
immediate rather than indirect or remote.... For
instance, where the Trial Judge in a suit under
Order 37 of the Code of Civil Procedure refuses
the defendant leave to defend the suit, the order
directly affects the defendant because he loses a
valuable right to defend the suit and his remedy
is confined only to contest the plaintiff's case
on his own evidence without being given a chance
to rebut that evidence....... Take the converse
case 1n a similar suit where the Trial Judge
allows the defendant to defend the suit in which
case although the plaintiff is adversely affected
but the damage or prejudice caused to him is not
direct or immediate but of a minimal nature and
rather too remote because the plaintiff still



possesses his full right to show that the defence
is false and succeed in the suit. Thus, such an
order passed by the Trial Judge would not amount
to a judgment within the meaning of Clause 15...."

See also: Midnapore Peoples' Co-operative Bank Ltd.. &
Others Vs. Chunilal Nanda & Others [(2006) 5 SCC 399].

Tested on the parameters laid, the Order now under challenge
cannot be considered as one having the effect of finally
deciding any substantive right of the appellant vis a wvis its
cause of action either directly or collaterally.

18. It might be true, that any right of action takes with it the
right to participate in the trial, produce necessary evidence to
prove or to defend a cause o0of action, and that right to
participate in trial without the right to produce evidence might
reduce it to a cosmetic or an ornamental right. And, where the
effective right to participate 1in the trial proceedings is
affected by an interim Order, in a given circumstance it may

even taint a proceeding with unfairness. However, the Orders
in question do not go that far, and are in effect made while
regulating the trial proceedings. They therefore, do not

qualify to be termed 'judgments'.
19. To sum it up:

(a)A right of appeal under Clause 15 of the Letters Patent is
available from all Orders passed in any proceedings in any
suit pending on the date of commencement of Commercial
Courts Act.

(b)So far as the present two appeals (of which one is yet to
be taken on record) are concerned, since they do not
constitute 'Jjudgments' within the meaning of Clause 15 of
the Letters Patent, no appeal is maintainable against them.

20. In the course of his arguments, the learned counsel for the
appellant has submitted that the evidence, both documentary and
oral that are now produced and rejected, are essential to defend
the suit C.S5.891 of 2015 instituted by the respondent. But
then, that necessity opens only when the respondent discharges
its burden in its suit, and it depends on the quality of
evidence that the respondent may chose to produce in aid of the
cause of its action. May be, for procedural convenience, the
appellant might have anticipated it and might have attempted to
produce some contra evidence perhaps without anything
substantial to counter at this moment. That, at any rate cannot
take away the appellant's right to defend an action when the
respondent in its suit actually discharges its initial burden.



And, the Orders now impugned cannot pre-empt what might arise in
future, as there cannot be any anticipatory foreclosure of the
right to lead in evidence that may not endanger or offend the
right to defend an action in a manner in which the adversarial
jurisprudence that we have adopted has come to recognise and
accept. That then 1is sure to leave serious consequences.
Necessarily the appellant's right to produce all the evidence
that is under its command to produce in defence of respondent's
action will remain preserved, and it will be at liberty to
produce them, if so required and felt necessary.

21. To conclude, OSA.No.252 of 2018 1is not maintainable, not
because the appeal 1s not maintainable under the Commercial
Courts Act, but because the Order impugned does not qualify for
an appeal under Clause 15 of the Letters Patent, and is hence
dismissed. Since the other appeal which is yet to be taken on
record in OSA SR.33496 of 2018 faces an identical consequence,
this Court chooses to not condone the delay, and accordingly
CMP.No0.12023 of 2018 filed therein is dismissed. No costs.
Consequently, connected miscellaneous petition is closed.
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