IN THE HIGH COURT OF JUDICATURE AT MADRAS
DATED :15.11.2019

CORAM

THE HONOURABLE MR.JUSTICE ABDUL QUDDHOSE
S.A. No.1467 of 2007
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PRAYER: Second Appeal filed wunder Section 100 C.P.C.

against the Jjudgment and decree dated 21.07.2007 passed in
the Appeal Suit No.53 of 2006 on the file of the Court of
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Subordinate Judge's Court, Tirupattur, Vellore District and
confirming the Judgment and decree dated 06.04.2006 in
0.5.No.782 of 1995 on the file of the District Munsif
Court, Tirupattur, Vellore District.

For Appellants : Mr.M.V.Krishnan

For Respondents 1 to 4 &

7 to 10 : Mr.T.R.Rajaraman
For Respondent 6 : Mrs.R.Revathy
For Respondent 5 : No appearance
JUDGMENT

This second appeal has been filed challenging the
Judgement and decree dated 21.07.2007 passed by the Sub
Court, Tirupattur, Vellore District in< A.S.:No.53 of 2006
confirmed, the Judgment and decree dated 06.04.2006 passed
by the District Munsif Court, Tirupattur, Vellore District
in 0.S.No0.782 of 1995.

Brief facts leading to the filing of the appeal:

2. The Appellants are the plaintiffs 2 and 7 to 11,
the respondents 1 to 10 are the defendants 2 to 11 and the
respondents 11 to 14 are the plaintiffs 3 to 6 in the suit
0.S5.No.788 “ofWE] 095  ongiithEnadii le of wishen S@ib court,
Tirupattur, Vellore District.

3. For the purpose of convenience, the parties are
referred to as per their ranking before the Trial Court.

4. Originally the plaintiffs filed a suit for
declaration in 0.S5.No.782 of 1995 on the file of the Sub
court, Tirupattur, Vellore District seeking for a

declaration and an injunction against the defendants. The
suit was dismissed by the Trial Court by its Judgment and
Decree dated 06.04.2006 passed 1in 0.S.No.782 of 1995.
Aggrieved by the same, the plaintiffs 2 and 7 to 11
preferred an appeal before the lower appellate. court viz.,
District Munsif Court, Tirupattur, Vellore District 1in
A.S.No.53 of 2006. The lower appellate court confirmed the
findings of the Trial Court and dismissed the appeal filed
by the plaintiffs 2 to 7. Aggrieved by the same, this
second appeal has been filed by the plaintiffs 2 and 7 to
11.
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5. Heard Mr.M.V.Krishnan, learned counsel appearing
for the Appellants, Mr.T.R.Rajaraman, learned counsel for
the respondents 1 to 4 and 7 to 10 and Mrs.R.Revathy,
learned counsel for the respondent 6.

6. Admittedly, before the lower appellate court, the
counsel on record for the Appellants reported no
instruction and an affidavit dated 11.07.2010 to that
effect was also filed by the counsel on record before the
lower appellate court. However, the lower appellate court
has decided the appeal on merits under Order XLI Rule 17
CPC. The explanation to Order XLI Rule 17 CPC makes it
clear that when the Appellant does not appear when the
appeal 1s called for hearing, the appellate court cannot
dismiss the appeal on merits. 1In  the case on hand, the
lower appellate court by 1its Jjudgement .and decree dated
21.07.2007 passed in A.S.No.53 of 2006 has dismissed the
appeal on merits, despite the absence of the counsel on
record for the Appellant or the Appellant. This fact is not
disputed by .the learned counsel for the respondents.

7. The Hon'ble Supreme Court 1in the case of Desa
Singh vs. Ajit=Singh and others reported.in (2007) 15 SCC
235 following the Order XLI Rule 17 (1) CPC has held that
when the Appellant is not represented, the appellate court
can dismiss the appeal for default only but not decide the
appeal on merits.

8. In view of the settled propositions of law, the
submission made by the learned counsel for the Appellants
that the lower appellate court ought not to have dismissed
the appeal on merits in the absence of the counsel for the
Appellant or the Appellant is absolutely correct.

9. This court at the time of admission of this second
appeal has formulated the  following substantial questions
of law:

A\Y

a. Whether having declared that the appellant
plaintiffs counsel had reported no instructions and the
appellants  were absent the appeal should - have been
dismissed for default and not decided on merits?

b. Whether _the  learned . Subordinate Judge had no
jurisdiction to impose compensatory costs in the appeal
since appeals are excluded under Section 35-A C.P.C.?

c. Whether the learned Subordinate Judge ought to have
held that the suit was not barred by res judicata?
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d. Whether the plaintiffs possession personally and
through their cultivating tenant adverse to the plaintiffs
and the plaintiffs had acquired title by prescreiption and
the plaintiffs' uninterrupted possession was proved by
Exhibits A.5, A.6, Al2 and A.207?”

10. The substantial question of law (a) alone is taken
up for consideration and it 1is answered in favour of the
Appellants. The substantial questions of law (b), (c) and
(d) are concerned, 1t 1is not necessary to answer as they
will have to be decided by the lower appellate court while
deciding the appeal on merits after hearing Dboth the
parties. Accordingly, the second appeal shall stand allowed
by remanding the matter back to the lower appellate court
for fresh consideration on merits after hearing the parties
to the dispute and the lower appellate -court namely Sub
Court, Tirupattur, Vellore District shall dispose of the
appeal within a period of three months from the date of
receipt of a copy of this Judgement and the same shall be
reported '‘tothis Court. No costs.

Ed/ -
Assistant Registrar(CS VIII)

//True Copy//

Sub Assistant Registrar

nl

To

1. The Subordinate Judge's Court, Tirupattur, Vellore
District

2. The District Munsif Court, Tirupattur,
Vellore District.

+lcc to Mr.Krishnan , Advocate SR.No. 94983
+lcc to Mrs.R.Revathy , Advocate SR.No. 94884
+lcc to Mr.R.Rajaram , Advocate SR.No. 95300
S.A. No.1l467 of 2007
ks
A.SK(19/11/2019)
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