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JUDGMENT

Aggrieved over the Jjudgment and decree dated 23.04.2010,
passed in 0.S5.No.308/2004, on the file of the Additional
District Judge, (Fast Track Court), Namakkal, the first
defendant has preferred the first appeal.

2.For the sake of convenience, the parties are referred to
as per their rankings in the trial Court.

3.5uit for partition and permanent injunction.

4 .Briefly stated, according to the plaintiffs, the
plaintiffs 2 and 3 and the first defendant are the sons and the
second defendant 1is the daughter of the first plaintiff and the
deceased Nallaya and the deceased Nallaya came from Ceylon and
settled at ©Namakkal and there engaged in the occupation of
repairing watches and he had acgquired the suit properties and
also running a watch shop described in the items 4 to 6 of the
suit properties and during his 1life time, Nallaya had entered
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into an agreement of sale with the owner of the first item of
the suit properties, namely, Selvadurai and Selvaraj, sons of
Muthusamy gounder and one Kaliannan, son of Perumal, had
obtained decree in 0.S8.No.227 of 90, on the file of the
Subordinate Court, Namakkal as regards the first item of the
suit properties and endeavoured to execute the decree by
bringing the abovesaid property for sale and on coming to know
of the same, Nallaya had arranged his son, namely, the third
plaintiff and thereby, the third plaintiff had obtained the made
over of the decree from Kaliannan on 03.04.1993, which has been
passed in 0.S.No.227 of 90 and the first item of the suit
properties was brought for sale and in order to retain the first
item of the suit properties with the family, according to the
plaintiffs, Nallaya had directed his eldest son, namely, the
first defendant to purchase the suit properties in the Court
auction and since as per the horoscope of Nallaya, he should not
purchase any property din his name, accordingly, the first item
was endeavoured to  be purchased in the name of the first
defendant and .after the same, it has been arranged that the
first defendant - should transfer the same to Nallaya and
accordingly, the first item had been purchased in the Court
auction by the first defendant only for the benefit of Nallaya
and the watch business described in the items 4 to 6 had been
looked after by the plaintiffs 2 and 3 and the first defendant
and the same had been in the joint possession and enjoyment of
the plaintiffs and the first defendant and the suit properties
are not the separate properties of the first defendant and they
are the Jjoint family properties and the+ on the demise of
Nallaya, the plaintiffs are each entitled to 1/5%® share in the
suit properties and the first defendant had started claiming
that the suit properties are his separate properties without any
basis and attempted to alienate the same and hence, according to
the plaintiffs, +they had been necessitated to lay the suit
against the defendants for appropriate reliefs.

5. The first defendant resisted. the plaintiffs suit
contending that the relationship between the parties is correct
and according to him, Nallaya was not engaged in watch business
on coming to Namakkal from Ceylon and also not admitted that
Nallaya had entered into the agreement of sale with Selvadurai
and Selvaraj, the owners of the first item. . of the suit
properties and further disputed that Nallaya had made
arrangement to secure the made over of the decree obtained in
0.5.No.227 of 90, in the name of the third plaintiff and based
on the same, the third plaintiff brought the first item for sale
and also disputed that the first defendant had purchased the
first item in the Court auction sale for the benefit of the
family. The first defendant also disputed that the items 4 to 6
had Dbeen run Dby Nallaya and they are the Joint family
properties. According to the first defendant, in the Court
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auction sale conducted with reference to the first item of the
suit properties, no doubt, the third plaintiff had obtained the
made over of the decree in his favour and pursuant to the same,
brought the said properties for sale and it is only the first
defendant who had purchased the said property out of his own
funds and secured the possession of the same and all these
events had happened after the demise of Nallaya. Therefore, the
case of the defendants that the first item is the joint family
property is false. Further, according to the first defendant,
the item 4 to 6 are the separate properties of the first
defendant and the said business had been run by him exclusively
and the plaintiffs are not entitled to claim any share in the
same and admitted that the ditems 2-and 3 of the suit properties
are the joint family properties and not put forth any objection
for partitioning the same as put forth by the plaintiffs and for
the reasons aforestated sought for the . dismissal of the
plaintiffs suit.

6.The second defendant has filed the written statement
admitting the relationship between the parties and the joint
enjoyment of “the 'suit properties and according to her, the
plaintiffs 2 and 3 _and the first defendant had not accounted any
income from the watch business described in .the items 4 to 6 of
the suit properties and she is entitled to the amount from the
same as regards ~her share and accordingly, prayed for the
allotment of ~her due share and income that she is entitled to
receive from the wsame, with reference to her due share and
accordingly, prayed for the dismissal of the-=suit.

7.0n the basis of the abovesaid pleas set out by the
respective parties, the " following issues were framed by the
trial Court for consideration:

1.Whether the deceased Nallaya had
entered into a sale agreement with the
owners of the first item of the suit
properties and following the same had
arranged for the obtainment of the made over
of the decree passed against the first item
of the suit properties from Kaliannan in the
name of the third plaintiff and whether the
first, item of the suit properties had been
purchased in the Court auction in the name
of the first defendant out of the funds
belonging to the deceased Nallaya?

2 .Whether the items 4 to 6 are the
properties belonging to Nallaya?
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3.Whether the plaintiffs are entitled
to claim partition and separate possession
of 3/5 share in the suit properties as
prayed for?

4 .Whether the second defendant is
entitled to claim 1/5 share 1in the suit
properties as put forth by her?

5. To what relief the plaintiffs are
entitled to?
6.To what relief the second defendant
is entitled to?
8.In support .of the wplaintiffs' case, PWs 1 to 5 were
examined, Exs.Al to Al9 were marked. On the side of the
defendants, DWl and 2 were examined, Exs.Bl to B3 were marked.
Further, Exs.Xl to X7 were marked.

9.0n a, consideration of the oral and documentary evidence
adduced by the respective parties and the submissions made, the
trial Court was pleased to declare that the plaintiffs and the
second defendant are each entitled to 1/5" share in the items 1
to 3 of the suit properties and accordingly, passed the
preliminary decree—in the suit and dismissed the plaintiffs'
suit as regards the items 4 to 6 of the suit properties.
Impugning the same,  the first appeal has been preferred by the
first defendant.

10.The following main points arise for determination in this
first appeal:

1.Whether the first item of the suit
properties is the joint family property as
alleged by the plaintiffs and the second
defendant?

2.Whether the first item of the suit
properties 1is the separate property of the
first defendant as put forth by the first
defendant?

3.Whether the plaintiffs .and the 'second
defendant are each entitled to obtain
partition and separate possession of the 1/5%
share in the first item of the suit
properties as claimed by them?

4.To what relief the plaintiffs and the
second defendant are entitled to?
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5.To what relief the first
defendant/appellant is entitled to?

Point Nos.l to 3:

11.The relationship between the parties is not in dispute.
The plaintiffs 2, 3 and the first defendant are the sons and the
second defendant is the daughter of the deceased Nallaya and the
first plaintiff. It is not in dispute between the parties that
the items 2 and 3 of the suit properties are the joint family
properties of the parties. The trial Court has held that the
items 4 to 6 of the suit properties are the separate properties
of the first defendant and that the plaintiffs and the second
defendant are not entitled to claim any share in the same and
accordingly, dismissed the plaintiffs suit as regards the
abovesaid items. The plaintiffs have not preferred any appeal
challenging the abovesaid determination of the trial Court nor
preferred any  cross objection 1in the present appeal impugning
the same.

12. In the light of the abovesaid factors, now, according to
the plaintiffs, the first item of the suit properties is the
joint family property of Nallaya. Per contra, according to the
first defendant, the first item is his separate -property. To
evidence that the first item 1is the joint family property of
Nallaya, absolutely there is no material worth acceptance forth
coming on the part-of the plaintiffs. In this connection, the
plaintiffs would plead that with reference« to the first item,
the deceased Nallaya had entered into an agreement of sale with
the owners of the first item. Even the said agreement has not
been placed for consideration. In this connection, the trial
Court seems to have placed reliance upon the documents marked as
Exs.X1l and X2 which is the demand notice issued to Nallaya by
the Special Tahsildar, Urban Land Tax, Namakkal and the reply
sent to the same by the deceased Nallaya. In the abovesaid
communications, particularly, in Ex.X2, it is found that Nallaya
had claimed that he had entered into an agreement of sale with
reference to the first item with the owners of the said item and
it 1is also stated by Nallaya that he has not acquired any
ownership of the first item 1in the abovesaid communication.
Based on the abovesaid communication, sent by Nallaya, marked as
Ex.X2, 1t 1is .seen that the trial Court has proceeded that
inasmuch as the abovesaid communication had been sent by Nallaya
and Nallaya being in the occupation of the first item along with
his family members, on that premise, proceeded to hold that
Nallaya had acquired some interest or ownership over the first
item. However, when the materials placed on record,
particularly, Ex.X2 communication sent by Nallaya to the Special
Tahsildar, Urban Land Tax, Namakkal, wherein, he himself had
admitted that he has not acquired any title or ownership of the
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first item and only had entered into the agreement of sale with
the owners of the said property, in such view of the matter,
merely on the occupation of the first item by Nallaya and his
family members, i1t cannot be presumed that Nallaya had secured
any interest or title over the first item based on the agreement
of sale. As rightly put forth by the first defendant's counsel,
agreement for sale by itself does not create any interest or
charge on such property. In such view of the matter, merely
because Nallaya had been in the occupation of the first item
along with his family members right from 1990 onwards, however,
when there is no material as to what further action Nallaya had
initiated for securing the ownership of the first item based on
the alleged agreement of sale and when with reference to the
same, Nallaya 1is found to have not taken any steps till his
demise, therefore, accordingly, from the alleged agreement of
sale claimed by Nallaya in Ex.X2 and the occupation of the first
item by him and his family members from 1990 by itself would not
lead to the conclusion that the first item had been enjoyed as
the Jjoint family property of Nallaya and ‘his family members as
determined by the trial Court.

13.The factual matrix projected in the matter-go to disclose
that the first ditem of the suit properties had been in the
occupation of Nallaya and his family members from 1990 onwards.
However, when there is no material available on the part of the
plaintiffs to evidence that Nallaya had acquired any legal
authority over the same and enjoying the first item as belonging
to him and his family and when with reference to the abovesaid
claim of title, other than the agreement of sale, there is no
other wvalid material projected on the part of the plaintiffs
pointing to the same and as above noted, when Nallaya had not
endeavoured to acquire the first item following the agreement of
sale and meanwhile, the decree had been obtained against the
first item by Kaliannan in 0.S.No.227 of 90, on the file of the
Subordinate Court, Namakkal and when the said decree had not
been challenged by Nallaya as per law on the footing that he had
taken the agreement of sale with reference to the first item and
after the decree had been put in action by way of execution, it
is found that the third plaintiff had obtained a made over of
the decree in his favour and subsequent thereto, had proceeded
to bring the first 'item for sale and according to the
plaintiffs, inasmuch as the first item had been enjoyed as the
joint family property by Nallaya .and his family members, at the
direction of Nallaya, the first item had been purchased for the
benefit of the joint family by the first defendant. On that
premise, the trial Court, based on the residential address of
the third plaintiff and the first defendant available in the
documents marked as Exs.X1l to X4, proceeded to hold that the
first item had been purchased in the Court auction by the first
defendant only for the benefit of the family. However, at the
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time when the defendants had taken the abovesaid steps, Nallaya
was not alive, therefore, as on date, the record we have is only
the communication sent by Nallaya with reference to the
agreement of sale entered into by him qua the first item and
that apart, when there is no proof available as such for holding
that Nallaya had acquired any valid title to the first item and
when there i1s no material worth acceptance on the part of the
plaintiffs to show that the third defendant had obtained the
made over of the decree for the benefit of the joint family and
out of the Jjoint family funds and when there is no material
available to show that the first defendant had purchased the
first item in the Court auction for the benefit of the joint
family and out of the funds belonging to the Jjoint family and
furthermore, when there 1s no material  at all available, as
such, to hold that the Jjoint family consisting of Nallaya and
his family members had possessed of adequate funds for the
purchase of the first ditem in the Court auction in the name of
the first defendant and on the other hand, when it is seen that
the first defendant had been engaged in the watch business from
the vyear 1988 . onwards and running the business exclusively in
his name described in the items 4 to 6 of the suit properties
and obtaining consistent income and the abovesaid. business had
been running even prior to the settlement of.Nallaya at Namakkal
with his family members and when items 4 to 6. of the suit
properties had been declared to be the separate properties of
the first defendant and when they are held to be not the joint
family properties belonging to the plaintiffs by the trial Court
and the said determination of the trial Court had not been put
to challenge by the plaintiffs or by the second defendant in any
manner as above pointed out and in the light of the abovesaid
factors, it is found, that the first defendant was having
sufficient income on his own to purchase the first item in the
Court auction and when the plaintiffs have miserably failed to
establish that the purchase money of the first item had flown
from out of the joint family funds and when the parties are in
unison only on the aspect that the items 2 and 3 of the suit
properties are the joint family properties and when there is no
material to hold that the items 2 and 3 of the suit properties
had fetched any or sufficient income for the acquisition of the
first item in the Court auction sale during the year 2002, in
all, it is found that the trial Court seems to have accepted the
plaintiffs' case on the mere basis that as the family members of
Nallaya had been in the occupation of the first item at the
relevant point of time, the same should be deemed to be Jjoint
family property and that the made over obtained in the name of
the third plaintiff and the purchase of the first item in the
name of the first defendant should be held to have been done for
the benefit of the Jjoint family. However, from the mere
occupation of the first item by Nallaya based on the alleged
agreement of sale would not confer any title or ownership of the
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same in favour of Nallaya or his family members in any manner
and when the first defendant had sufficient source of income for
the acquisition of the first item of the suit properties at the
relevant point of time, as above noted, there is no material for
holding that the Jjoint family had sufficient funds at the
relevant point of time for the acquisition of the first item,
all put together, it 1is seen that as rightly contended by the
first defendant's counsel, the claim of the plaintiffs that the
first item of the suit properties is the Jjoint family property
cannot be countenanced in any manner and accordingly, it has to
be held that the first item is the separate property of the
first defendant.

14.In this connection, the trial Court has also proceeded to
hold that though the first item has been purchased Benami in the
name of the first defendant, the same is only the joint family
property. However, when it is seen that the purchase money for
the acquisition of the first item had flown only from the own
funds of the first defendant and other than the occupation of
the said item by the family members at the relevant point of
time, there is no material to hold that the joint family had any
valid claim of title to the first item and when Nallaya had also
not endeavoured to-proceed further to acquire title to the first
item based on the alleged agreement of sale said to have been
entered into with the owners and when the plaintiffs have not
established that the purchase money for the acquisition of the
first item had flown only from the joint family funds and when
that 1s not even the plea of the plaintiffs and also not
established by them, in such view of the matter, when the
requisite ingredients for determining the purchase of the first
item in the name of the first defendant as Benami having also
not been established by the plaintiffs, considering the totality
of the circumstances, in my considered opinion, the trial Court
has erred in holding that the first item 1is the Jjoint family
property purchased in the name of the first defendant Benami for
the benefit of the joint family. In the light of the abovesaid
discussions, the determination of the trial Court that the first
item has been purchased in the name of the first defendant for
the benefit of the joint family is found to be totally erroneous
and unsustainable in the eyes of law.

15. For the reasons aforestated, I hold that the plaintiffs
have failed to establish that the first item is the joint family
property as alleged by them. I further hold that the first item
is the separate property of the first defendant as put forth by

him. I therefore hold that the plaintiffs and the second
defendant are not entitled to claim any share in the first item
of the suit properties as claimed by them. Accordingly, the

point Nos.l to 3 are answered.
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Point Nos.4 & 5:

16. For the reasons aforestated, the Jjudgment and decree
dated 23.04.2010, passed in 0.S.N0.308/2004, on the file of the
Additional District Judge, (Fast Track Court), Namakkal as
regards the first item of the suit properties are set aside and
in other aspects are confirmed and consequently, the suit laid
by the plaintiffs is dismissed as regards the first item of the

suit properties. Accordingly, the first appeal 1is allowed.
Considering the relationship between the parties, there is no
order as to costs. Consequently, connected miscellaneous

petition, if any, is closed.
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