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IN THE HIGH COURT OF JUDICATURE AT BOMBAY
ORDINARY AND ORIGINAL CIVIL JURISDICTION
IN ITS COMMERCIAL DIVISION

COMMERCIAL SUIT NO.1418 OF 2018
WITH
COMMERCIAL NOTICE OF MOTION NO.2427 OF 2018
IN
COMMERCIAL SUIT NO.1418 OF 2018

Darshan Group and Anr. ....Applicants/Plaintiffs
Vs.
Shri Bhairavnath CHSL and Ors. ....Defendants

Mr. Omkar Mohan Kulkarni for applicants/plaintiffs.

Mr. Rajendra Jain, partner of plaintiffs present.

Mr. Mrityunjay B. Barai for defendant no.1.

Mr. Ganesh S. Bhat for defendant no.2.

Mr. Mukesh Gupta for defendant no.5.

Mr. Damji M. Mangrolia, Secretary and Mr. Vithal B. Gavas, Chairman of
defendant no.1 present.

Mr. Suresh N. Shetty, Director of defendant no.2 present.

Mr. Ravi Ranchandani, Partner of defendant no.5 present.

CORAM : K.R.SHRIRAM, J.
DATE : 22 JANUARY 2019
P.C.:

1 By consent, chamber summons (lodging) no.1804 of 2018 is
allowed and accordingly disposed in terms of prayer clause — (a).

2 Amendment to be carried out forthwith.

3 Plaintiffs seek leave to withdraw the suit as against defendant
no.3 and defendant no.4.

4 Suit dismissed as withdrawn as against defendant no.3 and
defendant no.4.

5 As regards plaintiffs and other defendants, viz., defendant

nos.1, 2 and newly added defendant no.5, parties have entered into consent
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terms dated 22" January 2019. The consent terms signed by the partner of
plaintiff, chairman and secretary of defendant no.1, director of defendant
no.2, partner of defendant no.5 and their respective advocates is taken on
record and marked “X” for identification.

6 Chairman of defendant no.1 states that though he has signed
the consent terms in Marathi language, he understands English and he has
read the consent terms as well. The counsel state that each of the signatory
to the consent terms is present in Court and identify them.

7 Order in terms of the consent terms. All statements and
undertakings given in the consent terms are accepted.

8 For ease of reference, a scanned copy of the consent terms is

reproduced hereinbelow :
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acknovwdedas). The newly added CDefendant HWo. 5 has alsoc agreed to
atlor 1o the Plainiill Ha, 1 bewd residential flats comploetod o all
respect, fach admeasunng approdmately 720 sq. fr. BFRA camet area
or thoreabout on omiddle floors  along with two  car parkings.
thereinafter collectively relerred Lo as “the said Lwa Mats™p in any of
the sale component building as to be zanctionsd by the competent
duithority to e doeveloped By the nowly added Dotendant Mo, 5 upon
the Slum Propestiss o full and final ssttlement of all dght, ticle,
intorest and Clatms a: prayed for in the st captioned abowe and the
Plaintiffs herehy celinguish all theie right, Litle and interest wndes Lhe
Agreement for Development dated 9% March 2004 and under the
Assignrmont of Development Right dated 2379 September 2040 and the
Flainbifl, Che Defendant Mes, 1 and 2 hercby givee Lheir irmevocable
conzert andfor Ho Objection to the 5lum Rehabilitation futhorty for
clelevicn of el oames of cthe Plaintifis and the Defendant Ho. Eoas
Developers of the Slum Prapedies and substitate the name ol Uhe
Oofencdant Mo, 5 as Developer and shall submit their irrevocable
consent etter arwd shall make all necossary applications to Slum
Rehabilitatian duthorty as may be required by the Respondent Mo b tao
subslitube the nome of nowly added Defendant Moo 5 «iz; Mes. Dignity
fealty and Housing as the Developer of the Slum Properties,

w

The efendant Ho, % heretny agroes 1o constrect and handover the said
twia flats g2 menticned n clawse A above within 45 months with araoe
poricd of 12 months from the date of present consent temms. The
Defandanl Mo, 5 furtfser aeree and undertake to register necessary sale
docd! agrecment in respect of the said twea Flats dn favowr af the
Plaintilf oo iLs nomings irmrmoediatcly upon approvals of plans and issue
af Commencement Certificate and in any case within onc month from
sk of Commencement Certificatefapproval. The atamp duby,
registration fees and GST pavable on Repistration of such doouments in
respect of the said two residential flats each admeasuiing 725 sg. ft
RLCREA carpet wrea or thersabout to the Plaintiffs by the Defendant Mo, &
shall be bame and paid by e Plaintidf.  Furthoer, i the event the

Defendant Moo 2 enters into joint wenture or assigns ts dghts taoany
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ather developersthind parmy then the present consent terms and the
rights of the PlainGff under the prosont consent weoms shall be Dinding
upon the said developersthird party,

A I the owent the Defendant Boo 5 i ol continued as a developer
and:or the lefendant Mo.1 develop the property themsslves or through
ary othor dovelopor at amy tme in future thoen in Wbal evenl che
Befendant Moo 1 agres to provide the sald two flacs o the FPlaintiff or

its nominees as mentioned in clause 4 above,

Y. The Defendant Mo, § hereby agrees 1o pay market rate to the Plaingff
of the said tweo flats in the ovent the project i dedayed and/or the
Defendant Mo, b doss nat hand aver the possession of the said two flats
withdn 48 months with grace perod of 12 maonchs frem the date of
present conscnt tomms. The said arount shalk be paid by he Belendant
Mo, b e Lhe Plaintill inmmediacely upon expiry of 48 manths with grace
perod of 13 months from the dakte of the present consent termes, failing
which the said amount shall be treated as Decree against the Delendant
M, % oand the Pltaintiff shall ke entitled to execute the same and the
Flaintiff shall also be entitled to claim charge arsd LEon aver the
constructad arca Lo the axlent of markel value of the sald fwo flats as
mentionad in clause 4 abowve.

#. The Defendant Moo 5 shall offer the possession of the said two flats as
mentioned in Clause 4 above to the Plaintiff before handing owor the
possossion al premises in osale building to any ather prospective
PUrChaser,

R The Plainlill  agrees and  wndemakess that save and except the
coisideration mentioned in Clause 4 hersin aboyve andlor possession of
the said twao flats as mentonod above all dght. B, interest and claim
al ke Flaintifl in respect of the st propery and on the basis of
Agreement dated 9% March 2035 and Assignment of Developmoent Right
diked 2377 Septembser 2010 have come 1o an end automatically and the
Plaintiffs shall not claim any nghts on the basis of these two doouments

or otherwize howsoewer.
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10. The Plaintiffs and the Defordant Ha. 2 hereby declare and canfirm that
sgreement for Development dated 97 March 2006 and subsequent
Assignrnont of Development sights dated 23 Sepbember 2010 in respect
of properiy wiz; all that piece and parcel of land together with slum
property at Bhairavnath sandic Marg, Katrak Road, Wadala (W), sumbal

400 031 bearing Cadastrai Survey Mos, 438, 444 10 450, 453, 454, 457,
403, 453, 449, 474, 4TS5 479, 487, 488, 489, 492, 559 and 588 Lo &1F all
of Halgaon Division in °F' Horth Ward in aggregate admeasurng 2224 s
meters more particularly describaed in the schedule to the Agresement
for Development  dated 9 March 2000 made betwoeen Defondant Mo, 1
and the Plaintiffz herein have stood validity cancelled and Sor resaked.,

1. The Defendant Mo, 5 has without going into accounts agrees ta pay o
the Defendant Mo, 2 the sum of Rs 1,76,00.000/ - (Rupees Cne Crore
seventy Six Lakhs Only) towards reimbursement of all expense inourrod
by the Oelendant Ho. 2 for cbtaining sanctians and pemmissions from
Slum Rehahilitation Authority and relinguishing their mghr, title and
interest in development rights granwed by the Defendant Ho. 1 to the
Plaintifl under the Agreement for Develapment cdaced 9% March 2008
for desvelopiment of the Slum Froperties as its Developer and assignod i
favour aof the Befendant Mo, 2. The Defendant Mo, 2 give their
irrcwocable consent letter andior Mo abjoction ictter to the Sdum
Fohalsilication Authorty for deletion of the name of the Doefondant Hao
£oas Pewlopers of the Slum Properties and shall esecule ConscentsHo
Chjsclion Letter and shall sign all necessary applications as reguired by
the Defendant Ha. 5 to the Slum Rehabilitation authordty to substitule
tho neme of newly added Defendani Mo, 5 viz; MSs, Dignity Realby and
Heusing as che Developer of the Slum Properiios,

12, The Defendant Mo, ¥ herchy rocord and confirm that termiration of
Agrooment for Development dated 95 March 2006 and the termination
al assignment thereof by the Defendant Mo, 1 55 walid arsd subsisting and
hinding wpan L, The Defendant Moo 2 hersby record and confin that
the Defendant Wo. 1 s absolutely entitled to sppoint newly added
Lefendant Ho. 5 as its Developer Tor deseloping the Slum Properties.

R ¥
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13.  The newiy added Defendant W, 5 has paid the sum of Rz 102 000080 '\\“\:wl_-'
_t. |Rupees [ne Crore Two Lakhs Oaly) by Cheque Ho. FoOOLL]  dated r =%
ii&:.l“ﬁ Janary P19 drawn upon Bhorat Co-operative Bank (Mombai) x“;- Hx
[ Limited, Wadala (West) Branch in faweur of the Delendant Ne. 2 ithe '-iﬂu*_:ég

}'\ payment and receipt the Defendant Mo, L odo hereby admil and

knowledge) and the Dotendant Mo, 5 also sgree to pay the balarce iﬁi’u

/g—ﬁ-' sum aof RBs. 74,000,003/ {Rupces Seventy Four Lakhs  Onlyl o the ﬁhk:
Delendant Mo, 2 owithin 30 days from the date Slum Rehabilitation .fp'ﬁ-

duthurity issues the Commencement Certificate of the sale building in

fFavour of the Delendant Mo, 5 andsor on or before ¥ Becember 1019

whichever date i carlier,

14. Thr Plaintitls and the Gefendant Mo, 2 hercby agros and wndercake o
this Hon'ble Comnt ihal the Plaintiff and the Defopdant Moo 3 at the
cost of the Dofendant Mo, 5 shall eswecute any such documenls or
witings ar declarations as may be required oy Shem Rehabilitation
autharity to enter the name of the Defendant Moo 4 for development of
tier Slurn Propesties without amy demur or objection and shall also sign
ared cxecule any such decuments or wrtings or doeclarstions as may be

required by Defendant Ko, B at the cast of the Defordant He, 5.

15, Tme Defendant Ho, 2 has furnished o Bank Guarantee for the sum of
Fs,75,5%0,0007 - (Rupees Thirty Five Lakhs Fifty Theesand Only) to Shom
Rehabititation Authority, The Defendant Mo, 5 shull replace cthe said
Bank Guarantos of their own Banker's within a period of 30 days Trom
Ihe date the Defendant Ho. 5 is avcepted as Hew Developer on record
ol 1he Slum Rehabilitation suthority in respect of the Slum Properties.

16. In case, if any dispute arises between the Defendant Hos, 1, 20 3,
upan the breach of any of the present bemis, then in that case, it shall
nnt affect the rights af the Plaintiffs weder the Present Consent Terms
M Lk Plaintiffs shall stand entitled in all the situations to their

catitiements undar the preseat consent terms.

17. The Plaingff shall not make any claim against the Defendants Mo. 2
under the Assignment of Dovelapment Right dated 23 Septamber 200
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and that the Dofendant Mo, F shall not e Hable to allot amy arcas Lo e
Plaintiff as tha Defendont Mo, i o mare the Developer of the said
Progerty ard chai ihe Gefendant Ho. I s dizchorgod foom Lhe ahtiaation
arising under cthe Assipnment of Dewelopment Right dated M
Seplemmbeer FO

18. Save and excep: aforesaid noithor party shall have claim of any naturs

whabseever and howsnever against each ocher.

19, The [Befendant Hoo 1 declares and confirms that the Delendant Mo,
Socioty inits Spocial General Body smeesting held on 16% June 2013 has
appointed newly added Defendant Mo, 5 as Mew Deweloper. The Spacial
General Body pursuant to the Special General Body Rosolution dabsd
#3™ December 2018 has authorized the Chainman and Secretary To sign
ared pxesule hese Consent Terms. The copies of the said Resalutinns

are annexed horeto and marked as Annexcure "A' and “B* respectively,
o ik
Datedd Lhis = day of January, 2019,
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9 Suit accordingly stands disposed. Refund, if any, of court fees in

accordance with rules. Consequently, all interim applications stand disposed

and all interim orders also stand vacated.

(K.R. SHRIRAM, J.)
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