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THE HIGH COURT OF JUDICATURE AT BOMBAY
ORDINARY AND ORIGINAL CIVIL JURISDICTION

NOTICE OF MOTION NO.1799 OF 2018
WITH
NOTICE OF MOTION NO.628 OF 2019
IN
SUIT NO.966 OF 2011

Deven Hemant Shah ....Plaintiff
Vs.
Atul Arvind Kamdar ....Defendant

Mr. Ruchir Tolat i/b. L.C. Tolat for applicant/plaintiff.
Mr. Kalpesh Joshi a/w. Ms. Nisha Shah i/b. Kalpesh Joshi Associates
for defendant.
CORAM : K.R.SHRIRAM, J.
DATE : 22" MARCH 2019
P.C.:
NOTICE OF MOTION NO.628 OF 2019

1 By this notice of motion, plaintiff is seeking a consent
decree in terms of the compromise/settlement recorded in consent
terms signed and executed by plaintiff and defendant on 31* October
2018 and taken on record and marked “X” for identification. Plaintiff is
also seeking appointment of Court Receiver of a flat being Flat
No.55/56 on the 5™ floor, Shivsagar CHS Limited, Walkeshwar Road,
Malabar Hill, Mumbai — 400 006 with all powers under Order 40 Rule

1 of the Code of Civil Procedure, 1908.
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2 Defendant has ofcourse filed an affidavit in reply opposing
this notice of motion and there are two main grounds which are taken,
viz., (a) defendant was pressurized to sign the consent terms and (b)
defendant to the said flat is only as a nominee of the original owner
late Mrs. Sunita Bipinchandra Kamdar who expired intestate in the
year 2006. Defendant has also stated that he was only a nominee and
rights of the third parties may get affected if Court Receiver is

appointed.

3 The reason why plaintiff has taken out this notice of
motion can be found in the order dated 18™ December 2018 passed by
this Court. For ease of reference, the order dated 18™ December 2018

is reproduced below :

Today, the application is moved on behalf of the plaintiffs that the
Court should take on record the consent terms arrived between the
parties plaintiffs and defendants and proceed to dispose of the Suit
in terms of the consent terms.

2. The learned counsel for the defendants on the other hand does
not dispute that the parties have arrived at the consent terms,
however, he submits that now although the consent terms are
signed between the parties, his client has reservations to the time
period to make payment as set out in clause nos.4 & 8 of the
consent terms namely the date of 30/12/2018, and thus, the
consent terms ought not to be taken as a complete settlement of the
disputes between the parties. It is submitted that the defendants
would require further time to make payment of the said amount as
they are in financial difficulties and the time by which the
defendant propose to make the said payment by 15/01/2019.
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3. The learned counsel for the plaintiff states that this is a second
occasion on which the defendant has deviated from his
commitment. Earlier, defendant has agreed to make payment by
15/12/2018 and thereafter again the consent terms were modified
and time to make payment was extended to 30/12/2018. It is
submitted that in view of this clear understanding and acceptance
of the terms and conditions of the consent terms, this Court should
record settlement and Decree the Suit in terms of the consent
terms. The learned counsel for the plaintiffs has placed on record
the consent terms duly signed between plaintiffs and defendants as
also signed by the respective Advocates. They are marked as 'X' for
identification.

4. The situation before the Court is quite peculiar. The defendant
has agreed to make the payment as per clause 4 & 8 of the consent
terms, to make the payment on or before 30/12/2018, however,
orally a statement is being made that this date be modified to
15/01/2019 which is not agreeable to the plaintiff. There is no
consensus in this regard. Thus, in this situation it would be
difficult for the Court to proceed and record a settlement of the
disputes between the parties in terms of the consent terms.

5. In the above premises, no further order required to be passed
today and it is open for the parties to resort to appropriate course

of action. Accordingly the matter be listed before the regular Court
after four weeks.

4 From the order it is quite clear that the only reason why
defendant did not come to the Court and confirm the consent terms
was because defendant wanted extension of time to make the payment
from 30™ December 2018 to 15™ January 2019, a mere 15 days. It was
not defendant's case before this Court on 18" December 2018 that
defendant was coerced or pressurized in signing the consent terms. If
one considers the consent terms, defendant has admitted his liability to

plaintiff.
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5 It will be useful to scan and reproduce the consent terms at

this stage :
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I THE ALCH COURT OF JUDICATURE Al BOMBAY
DROTMNARY QRIGIMNAL CIVIL JURISDICTICHN
SUIT KO, 366 {IF 2011

LEWVEM HEMAMNT SHAF. ..ot PLALMNTLFF
ATLIL ARVTRED E&MDAR. ... . cniimmriirirmanes DEFEMDERT

CONSENMT TERMS BETWEEN THE FLAIMTIFF ANMDO DEFENDANT

1, rhe present =ak has ==22n fAled sgainst bhe Cefzndart
inber-alio for reooeery of  Bs5.11,93,12.3280-  {llupees
Elewer Crores Micaely-Thrae Laos Twelve Thoesangd Three
Hundred Twanby Eighl Only ) ard alss Tor a declaralices argd
realizatlon of tha seocurity creabsd by the REfendant in
respect of Bre flat Mo, a%'5& an the Afth Flaor, Shlvszgar
CHS Ledd, Wealke=~war Boad, mMalasar H, Muoumbal-4000s

(at Malh.

2. The Plainlivl angd Defendant bave motoally agrecd o settbda
all reir dissglas ard diffsrences 'n the proescot soic

amicably as more parbculardy sek Guk nerein.

3. The Plaintiff hss agrssd b aocept, and the Delfendznl
uncertakes o 2ay a luvp sum sotsideralicn ol
Rz 1, 50,00, 000/ {Rusess On= Crore Ffty Lakhs nly) in

Full #nd final =scttlement of al the clalzs of the FlalthT.

pars W
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4. The Detandant undeitakes Lo make Lhe aforesaic payment
o® A= 150,000,000/~ [HBupees Cne Crove Filty Lakhs Onlyl
¥
ﬁ‘rl‘-"'-" o or hefpe PDecember, 2018 by Demand Cratt or
i

ETGA.

i

The Plainciff is in possession of the fallowing  origical

decuments of the Cofendant.

[ Original Agresment daked 7" March, 1957 ewecute:d
betwean Ascocialed Constpockion and Bloinchandrs
Gunvantal Kamdar in respect of Flab Noo 35056,
situated  en the S™ tlanr,  Shivsgcgar CHS  Ltd.
Walkashwar Malabar Hill, Mumsal-A0G0E admeasuring
about A72 carpel area Csard Aat).

[ Duplcate Shars Cortificabe Mo, 26 1ssued oy Shivsagar
CHS Ltd being 5 (fived fully pald share of Rs, S0-7
each aggregsathza to R, Z00¢- bearng distnctiva Mos.
126 b0 160 [koth Inclusive]) issued in the name af
Bipinchandra Gunvanlrai Karmdar  dated 1Y July,

T

5, Uaon recvipk of the entlre consideralion of  Re.
1,50, 00,000/~ {Fupces One Crore Fifty Lakns Onlyd bee the
Flaintift, Lhe Plaint undertakes to handover Che origical
docurments 45 menzionad In para 5 (0 & [0 abows to che
Detandznl Farthwich and also wirdte l=lléer o soceby and

puilish  The Szmu in Free Press dournal  nesspopoer

i}f—!-"-i !HI,{;
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Intimsting that all disputes and differences Betwesn the
Flaintiff and the OCefendant howe been sedtled and the
Flainkilm kas no right, Gikle claim and inlerast wbalsosesr

nature I tha saic tlat.

7. Upon receipt of the enlirg amoent of  Rs.d 50,000,000, -
[Rupe=s (e Oroee FIfty Lac Only) payabkle by the
vefandant to the Plaintiff cowards full and final settleament
af all the claims of the Plainciff, the injunctics ganted
resbgining the Defendant from disposing of, alienastina,
cncurnbering the said Aat grantoed porsoant booan ordsr
clales 21°F Moavember, 2011 passed Dy The Hon'hle Jusbce
Shrl. S Vazifdar Judge In Moklce of mMobon Mo, 1323 aof
2011 in the prosent suit will stond wocoted and the
Dofondart @5 at liberty o deal with the said flak o the
migrser he miay deern fib withouk any interfcresce from the

Plaintiff,

8. 1t Iz hereby agresa between Flainclff and the Lefendant
that in tho ewvent i the Defondant Fails o clear the
congiderglicn amount of Bz 1,50,00, 0004~ (Rupesas One
Crore Filly Lakhs Gnlyd as ungeartaken by the Defendant an

=0
h;,-"'ﬁ or hatore ' M December 08, Lnen in such event the
Faainlitt s enlilled o recowéer Lhe amcent of
Fs 2,11, 20,0007 (Fupees Twa Srernes Clewes Lag Tresnly
Thousang Oyl a5 more palkicaarly  menticned in the

Maotlce af Motlon Mo, 1¥589 of 2018 fram the Defendant.

s W
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The PI3INtIT will = entltled to dispose or the said fAat n
which Hre Defendant and hls famlhy memoers presently
reside bz recover tha sum of 2,11,20,000/-[[Rupees Two
Creres Elesen Lae Twenty Thowsand Cnly),s The Doefendant
agrees and undertakes o rendae mis Tl assistancs and on-
aperatinon Ea the Plainbtt in dispeosicg of the szid Nat
Including executlan and registratior ot Al necessary
documenks wibthout causing =ny hindrance Jfinterterence in
respect of the sale of the Aat. The entire =218 transachon in
respact of the saic Aat shall e conducked exclusissly by

the: Plainbff.

2, Cat of the sale proceeds that moy e reccived, the Plaintiff
shall after adjusting the amounts of  Rs2,11,20,000/-
{Rupees Two Crores Eleven Lakhs Twenzy Thousand Cnly),
pavable by the Deformdant be the Plzintff, the bolance
arnourtt of Lhe szhe preceeds, 0F any, shall be pzid to the
Ce=tendant.

1. Thre Plainit has Hied & Criminal Complalat being (0
Mo, 182005521011 In the Metropaolitan Maglstrate 23" Court
Esplanace agalnst the Defendant on the hasls aof the two
cheques of Rs.5.00.00.000/- (Rupses Five Crores 0oy
gach Issusd by the Defendant in fawaur of Ehe #sintifr.
Upon  recelpt of che entire consideration of  Rs.

1,50,00,060/- (Rupees (dne Crore Fifty Lacs Only)] or

= 2,11 200000 [Rupees Two Croces  Elewen  Lakhbs
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Twesnly Trnusand (nlg) as the casse may oe, payaba by
the D=tendant ba the E=Intic, cthe Plainziff undertakes o

withdraws the Criminal Complaine within ono wecek thereoaf

11. The abowe che suft stand disposcd af is termns ol be

present Sonessnl Taerms.,

12 Upon fillmg E-e presant consent carms thae NModoe of Fokion
Mo, LA99 of 2018 shall stand disposoed aff.

o v

Loted this =, | Tday of October, 2016

Deven 1, Slpak SAtul AL KamdsEr
T P
p=r ﬁa_m Tt
A i
Plalnt'ff efandant
| ?-::;”" r(\-jﬁ "I_ e T';lﬂlal: B . Mys. ToM. Tripath! & Coo
"~, R

-

"Jg_ S
5 1 -\r o 1} (Ll SR
'.I'-.Ax-'-:br =y fn:ur' FlaIncifF} {t}aﬂ//ate for Defendant]
L_ e T [ewrit ==

6 In the circumstances, plaintiff is certainly entitled to a

decree against defendant.

7 The suit stands decreed accordingly. Drawn up decree

dispensed with.
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8 Admittedly, the share certificates for the said flat are in the
name of defendant. The share certificates are in the possession of
plaintiff. Therefore, it will be only appropriate if the Court Receiver of
this Court is appointed as Receiver of the said flat with all powers
under Order 40 Rule 1 of the Code of Civil Procedure, 1908. The Court
Receiver to take physical possession of the said flat and if there is any
obstruction, may approach the concerned police station for assistance,

who shall depute such number of personnel as required.

9 This notice of motion accordingly stands disposed.

10 In view of the above, notice of motion no.1799 of 2018
also stands disposed. Suit also stands disposed. Refund, if any, of court

fees in accordance with rules.

11 All to act on authenticated copy of this order.

(K.R. SHRIRAM, J.)
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