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IN THE HIGH COURT OF JUDICATURE AT BOMBAY

BENCH AT AURANGABAD

WRIT PETITION NO. 7226 OF 2019

ABC (MINOR) THROUGH HER NATURAL GUARDIAN FATHER

ASHOK SHANKARRAO AVADHUTE

VERSUS

THE STATE OF MAHARASHTRA AND ANOTHER

...

Advocate for Petitioner : 

Mrs. Kshirsagar Yogita M. 

AGP for Respondents / State : Mrs. G. L. Deshpande

...

CORAM: S. V. GANGAPURWALA &

MANGESH S. PATIL, JJ.

DATE: 17  th   JUNE, 2019

PER COURT:

1. The petitioner is a minor aged 15 years and

10 months. The present petition is filed seeking

permission to terminate the pregnancy. It is held

that the pregnancy is of six weeks.

2. According  to  the  learned  counsel  for  the

petitioner, the pregnancy is caused by rape. The

FIR  has  been  lodged.  It  is  submitted  by  the

learned  counsel  for  the  petitioner  that  the

accused  is  in  jail.  The  statement  of  the

petitioner is recorded.
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3. The petitioner is a minor. In view of that

the provisions of POSCO Act would apply.

4. The petitioner has been examined and it is

submitted that the pregnancy is of 5 weeks and 6

days as on 06.06.2019. The same would be almost

more than 7 weeks today.

5. The complaint is also registered and filed.

The statement of petitioner is also recorded on

01.06.2019. The same reads thus -

"  . . . . .

महहदय,

    ससवसशश सववनय ससदर आहस वक,     नममद गगनहसचस वफयसरदश नसव अशहक

     शशकर अवधगतस वय ३५ वरर रस.     बहसलश यसशनश पहलशस सटसशन मगकमसबसद

 यसथस वद.  ११/०४/     २०१९ रहजश तकसर वदलश वक,  वदनसशक

०८/०४/    २०१९ रहजश ससयशकसळश ०४.    ०० वसजतसचस सगमसरसस मसझश

           मगलगश शवसतस अशहक अवधगतस वय १५ वरस ०७ मवहनस वह गसवसतशल वतचश

         मसवशश लकसमशबसई अवधगतस वहचस घरश जसऊन यसतस महणमन घरसतमन गसलश

         तश आजपयरत वमळमन अलश नसहश ववगरस जबसबसवरन गगनहस दसखल करन

  तपसस पहउवन जज.  एस.      पसटशल यसशचयसकडस दसणयसत आलस तयसशनश

       वफयसरदशचश मगलगश शवसतस व आरहपशचस शहध घसतलस असतस,  पशवडत

      मगलगश व आरहपश हवदरसबसद यसथस वमळमन आलयसनस,    तसथस दहन पशच

समक,         घटनससथळ पशचनसमस करन पशवडत मगलगश व आरहपश नसव

         रहवहदसस दसववदसस पवसर यसस तसबयसत घसऊन पहईचस ठसणस मगकमसबसद यसथस

 हजसर आलस,      तयसनशतर प ईडशचयस मगलशस ववचसरपमस करन, जवसब



3                                               wp 7226.19

 ननदववलस असतस,       वतनस वतचयस जसबमधस आरहपश रहवहदसस दसववदसस

पवसर,          रस बऱहसळश हस डशड वरसरपमवर वतलस तसस दसऊन बहलणयसचयस

  पयतन करत हहतस.  वदनसशक ८/०४/   २०१९ रहजश ससयशकसळश, चसर

  वसजतसचयस सगमसरसस तयसनस,       मलस बहलसयचस आहस महणमन घरसचयस

  बसजमलस बहलसवमन घसऊन,       मलस आपण दहघस लग करन असस महणमन,

         तयसचस महटर ससयकलवर बसमन वबलडर पयरत नसलस.  तसथमन ST नस

        हवदरसबसद यसथस नसऊन बसबगलसल सगशशलकग मसर मगजगमदसर व तयसचश पतनश

       यसशचस सहबत ममलपलश चचरसतयसजवळ तयसशचयस रम वर रसवहलह.

       तयसनशतर तयसशचस रम चयस बसजमलस रम करन १५/०४/  २०१९ रहजश

रसवहलह.     तयस वदवशश रसतश १०.    ०० वसजतसचयस सगमसरसस रहवहदसस

       मसझयसजवळ आलस व मसझयस छसतशवर हसतसनस चसपलम लसगलस. तयसलस

   मश ववरहध कस लस असतस,      तयसनस मलस लगसचयस अवमश दसखवमन मसझयस

      अशगसवरशल कपडस व तयसचयस अशगसवरशल कपडस कसढम न,  शसरशररक सशभशध

ठसवलस.  तयसनसशतर,      दहन वदवससआड तयसनस मसझयस सहबत,  मसझयस

मनसववरद,    शसरशररक सशबशध ठसवलस.     वगवरस जवसब वदलयसनस ससदर

  गगनहसत कलसम ३६६(अ),  ३७६(३)     भसदशवव व सहकसवलश ४,

६, लव. अ.  बस . सश.   आधश -    २०१२ पमसणस वसढ करणयसत

आलश.       ससदर गगनयसचस तपस आमहश सवतत करशत आहहत.  

...”

6. Explanation  1  to  Section  3  of  the  Medical

Termination of Pregnancy Act, 1971 provides that

where  any  pregnancy  is  alleged  by  the  pregnant

woman to have been caused by rape, the anguish

caused  by  such  pregnancy  shall  be  presumed  to

constitute a grave injury to the mental health of
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the pregnant woman. Sub Section 2 of Section 3

provides  that  subject  to  the  provisions  of  Sub

Section  4,  a  pregnancy  may  be  terminated  by  a

registered medical practitioner if the continuance

of the pregnancy would involve a risk to the life

of the pregnant woman or of grave injury to her

physical or mental health. Reading explanation 1

to Section 3(2)(b) conjointly with Section 3(2)(b)

(i)  it  is  manifest  that  pregnancy  can  be

terminated if the continuance of pregnancy would

involve a risk to the life of the pregnant woman

or  of  grave  injury  to  her  physical  or  mental

health  and  if  the  pregnancy  is  alleged  by  the

pregnant woman  to have been caused by rape, the

anguish caused by such pregnancy shall be presumed

to constitute a gave injury to the mental health

of the pregnant woman. It is further provided in

Sub Section 3 that whether the continuance of a

pregnancy would involve such risk of injury to the

health as is mentioned in Sub Section 2, account

may be taken of the pregnant woman's actual or
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reasonable  foreseeable  environment.  If  the

pregnant  woman has not attained the age of 18

years, then the consent in writing of the guardian

is mandatory. The present petition is moved by the

guardian of the minor pregnant woman.

7. Considering all the aforesaid aspects of the

matter,  it  would  be  appropriate  to  grant

permission   to  the  petitioner  to  terminate  the

pregnancy. The natural guardian of the petitioner

i.e. her father shall file an affidavit to the

Court  about  his  consent  for  the  termination  of

pregnancy. 

8. The  writ  petition  stands  disposed  of

accordingly. No costs.

9. Authenticated copy be given.

[MANGESH S. PATIL, J.]    [S. V. GANGAPURWALA, J.]

marathe


