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IN THE HIGH COURT OF JUDICATURE AT BOMBAY

BENCH AT AURANGABAD

WRIT PETITION NO.2327 OF 2017

Kaloba @ Maroti s/o Mariba Thorat,
Age-74 years, Occu:Agri.
& Ex-service man,
R/o-Kondha, Tg-Ardhapur,
Dist-Nanded.
.« . PETITIONER

VERSUS

1) The State of Maharashtra,
Through Secretary of Revenue
Department, Mantralaya,
Mumbai,

2) The Collector,
Collector Office, Nanded,
Tg-Nanded, Dist-Nanded,

3) The Tahsildar,
Tg-Ardhapur,
Dist-Nanded.
. « . RESPONDENTS

Ms. Maya R. Jamdhade Advocate for Petitioner.
Mr.A.V. Deshmukh, A.G.P. for Respondents
No. 1 to 3.



wp2327.17

CORAM: SUNIL P. DESHMUKH AND
S.M. GAVHANE, JJ.

DATE : 20TH AUGUST, 2019

ORAL JUDGMENT [PER SUNIL P. DESHMUKH, J.]

1. Rule. Rule made returnable forthwith.
Heard 1learned counsel for the appearing parties

finally, by consent.

2. The petitioner 1is seeking writ of
mandamus or directions in the nature of mandamus
to record/incorporate his name in the revenue
record as an occupant, 1in Gairan 1land to the
extent of 5 acres in gut No.25 situated at village

Kondha, taluka-Ardhapur, district-Nanded.

3. Succinctly stated, it is the petitioner's
case that he had joined army force as soldier in
the year 1962 and served for about 20 years and 5

months, taking part in India-Pakistan war/s in
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1965-1966 and 1971-1972. He 1is recipient of
various medals from the military department.
Around July, 1982 he was discharged from service
and since then he has been residing at village
Kondha along with his family. The petitioner was
landless person. He had applied for grant of 5
acre land in Gut No.25 at village Kondha in Form
No.D by following due procedure. Accordingly he
had occupied 5 acre land from Gut No.25 at
village Kondha and had requested to record his
name in 7 X 12 extract. The petitioner has been

cultivating said 5 acres land since then.

4. According to the petitioner, he had been
cultivating the said land since 1982 continuously
and on 18" March, 1982 he had filled in Form No.D
and requested the authorities to record his name
in 7 X 12 extract, however, his request was not
considered. The petitioner had again, on 6

September, 1992, addressed an application to the
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Collector and Tahsildar, Nanded. It is in the year
1992, according to the petitioner, in response to
his application, information had been solicited by

respondent No.2.

5. The authorities had found the petitioner
to be in possession and occupation of the said
land since 1long time. Since the petitioner has
been cultivating the land and his name is not
appearing in 7 X 12 extract, he had Dbeen
approaching respondents No.2 and 3 continuously
and had also filed representation on 11
September, 2015, wherein it has been specifically
referred to that with reference to government
resolution dated 28*" November, 1991 he is praying
for regularization of encroachment, he being ex-
serviceman and participated in wars and being a
scheduled caste person. It is further referred to,
pursuant to Maharashtra Land Revenue (disposal of

government lands) Rules 1971, rule 11 thereof,
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land has to be granted to the person who had been
ex-serviceman, serving member of armed forces, a
person belonging to scheduled caste, scheduled
tribe, who agrees to cultivate the land
personally. It is further referred to, since the
petitioner being in occupation of the said land
since 1980 onwards, his case be considered by
regularizing his occupation and encroachment. The
government resolutions dated 12*" July, 2007 and 9*"
March, 2007 have also been referred to by the
petitioner and accordingly encroachment on

government land is sought to be regularized.

6. Respondent No. 3 has filed affidavit in
reply stating that the petitioner had been in
illegal occupation of government land in the year
1989-1990, however, thereafter he 1is not in
possession over said land. It is being referred to
that case of the petitioner would not fit into the

criteria prescribed under government resolution
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dated 14* April, 1990. It is referred to that on
28" March, 1989, Collector, Nanded resolved to
reserve the concerned 1land for extension of
gaothan of wvillage Kondha. It is further being
contended that encroachment of the petitioner over
government land, pursuant to government circular
dated 28" November, 1991, would not be considered
for regularization, and government resolution
dated 12*" July, 2011, issued pursuant to decision
of Hon'ble Supreme Court, requires removal of
encroachment over Gairan land, since it can be
used for public purposes of the State and should
not be continued to be allotted to a private
person. Thus, the claim of the petitioner 1is

disputed.

7. In rejoinder to the petition, the
petitioner has made reference to a panchnama dated
6" September, 1992, in which it appears that it is

referred to that the petitioner has encroached
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over the said land for over 5 to 6 years. It is
the case of the petitioner, as a matter of fact
water supply charges are being recovered from him
for supply of water to his said land. Reference in
rejoinder has also been made to government
resolution dated 28" December, 1991, according to
which, learned counsel for the petitioner submits,
encroachment of the petitioner over the Gairan

land deserves to be regularized.

8. In the decision of Supreme Court in the
case of Jagpal Singh and others vs. State of Punjab and
others, reported in AIR 2011 SC 1123, with
reference to which government resolution dated 12*
July, 2011 has been issued, appears to have
emerged from directions as contained in paragraph

22 thereunder, reading thus:

“22. Before parting with this case we give
directions to all the State Governments in the

country that they should prepare schemes for
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eviction of illegal/unauthorized occupants of
Gram Sabha/Gram Panchayat/Poramboke/Shamlat land
and these must be restored to the Gram
Sabha/Gram Panchayat for the common use of
villagers of the village. For this purpose the
Chief Secretaries of all State Governments/Union
Territories in 1India are directed to do the
needful, taking the help of other senior
officers of the Governments. The said scheme
should provide for the speedy eviction of such
illegal occupant, after giving him a show cause
notice and a brief hearing. Long duration of
such illegal occupation or huge expenditure in
making constructions thereon or political
connections must not be treated as a
justification for condoning this illegal act or
for regularizing the illegal possession.
Regularization should only be permitted in
exceptional cases e.g. where lease has been
granted under some Government notification to
landless labourers or members of Scheduled
Castes/Scheduled Tribes, or where there is
already a school, dispensary or other public

utility on the land.”

9. Government resolution dated 28*" November,
1991, in clauses No.(l) and (4) of paragraph

No.2 thereunder, read, thus:
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“ 2 INH TS MO TRRME SAeRid oA - 9
U agee A 9y U 9%%0 A PIAE@EHS AN 3y
TR RN RIS betenn  JifspHel  EAgEe Rt fdha
FA & 9¥ I RN @l SHeRie N9 ST
aRFE qgd BDE T IJIWH FEPLIgEDd AR e
ANHE TS MM MR FR-aiel fqis 9 ofda ague  3mfor
98 U 48R0 A FOELHR WEINGEE A0 IR YREN
Feriidl IS Setelt @ faHids -9% T 9%%o ont IR
IRele  HARTPHO AERTSE S HEgel Jfedel (A "HEGS
dfar N Seol@ INUAN JMelell 3R.) HoW go T MO
TERTE SHF Tegdl (WRGR S fQare &-on) 89, 9]u9
= ( gge "R IR I FRUAN el IR.) M 83
= WA IMeRK 3fe: 95 FHod (IR AfShdre )
el I g R AR BRedrl WA RIS
foofg erden TR,

(9) Rets - a9 @, ague oI fRAfw- ag W 98]0
qr HaEdHe) Wt g fFie 98 WA 9%%0  Roh
IRTETT el ARrpwYl fFraMgge HRoaE IrEtd.

(g) SIfPAUT FHROT YRS FeRiD SN OIRG 2 BaeR
SRr S#iF tae sifcrspaer FrrMggd wreard ad.”

10. Government resolution dated 12* July,

2007, annexed to the petition, reads, thus:
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‘g fRoly

q) WERTE M AENd (WRBRT SmeE fARare @R e,
9R99q HAefldd M qq(u) Add INHE SHE [Aeuaraeian
aiffer ITAET $.34,000/- B AU TERTCRAA 3MSi / AR
AfFBIBRT $.9,00,000/- TABGI JAGMATAR el 3. TGN
IR PR GURTT FRvad 39 SR,

) HERTE AN AENE (WWHN SiEFRR fagare &) M
9099 AR W 92(2) (Th) o= 31S +.H. Br¥=m ara
IRAT PO AR Il AT HERTGRAA 3feit /  HAwoR
AfpinRal R w_oad Id ofe. ofst / At A=A
ORI Sfen Rieaa FoRr &¥a oRwda aifeT e
IR A RGBS dIeul SUT TS TR il
& Sogrid SFF Aorg™ o5 RAw I, asn /A
dFm=r HRM aRaArEl {1 INeledl e gekid
TRGE S A v fdUR dRem d5d 9 WEEW
IR SHUTINA 16 &AL Bcial TNs SiHe faaRe
PROGEL I ISt / AR Al deciia A EUIR @
Y0 TR M GUReT RvE AT 3R,

3) 3Tof / Aol AfFHEET IHBRAT TNIHI THHE  TIRIGHRN
RIfSre Pprvag eeledn & @ IR o9 IUgId IET. HERTC
SHH Tegd (FRBR S fAegare wRon) M, ajwa At
et fm 9q(v) @ FF 9R() (W) A GURIT FHRuAr
PRI AT RO AT 3R,

11. Government circular dated 9 March, 2007,

reads, thus:
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“ e qRYFS -

TRBIE IS / MRM Sfedia fa. 9.8.9%0¢ d fR. 98.8.9%%0
g HremEadid ASt Selelt g fQ. 98.8.9%%0 ISt ARG
getell 3rfcrshHel TR ol fQ. 2¢.99.9%%9 @ W Uy
fd. 22.8.9882 #Adid dt g e @of G SRIIe
FfspoeR iAol aagee wRwgrn @A R
9.92.98%¢ T UM frgFd O ofeledn aTEd. v
W ORI fR. 23.3.9%%% I INBE TS /RN
Sl kel STfcepHYl  FRIFTgR FRoardt HRiAE des
FROIEET T NIEfera Hafdvar el 8xl. a1l g
e IWeR demaeingiel FaAgRe HRogEEd=t o= Yol
FUM Yeifdd  Srgegra Siepufcfeei-t  emrear feeiART st
2. TRF IR Wk g faged SRR g g e
s @1 geRoit W Rt sifenel  RgArgg
HROEEA I T, e RIGRE Fett 7=,

. VewidiF s fofg w.q gAmr Okl sifcseRer Mg g
IO HRAE Affd gacia qof @O Tawed B, denfd gl
PIAAE AcTE I YRl el el evar  sfele
AMEBA Ml oM. @ JEEa M FE 3 IMQW IuIR A
@, wea el R 2¢.99.9%%9 @ A el R 22.8.9%%2
Al ot g IGIR IeE U8 / TRRM SAad SRie
Jfeprol  fFRMATgEe FRUIEETe BRAE JEUE Yolfed 3T,
e gHlt W HEM PG o Afeare 3Id Ui SARihHu
FrMgge PRoarEl SRR W RiEfera  SIUshAN R,
Wa gd fAvria orgadivit uen fawrkilel geifdd gepvomered
R dodid STE[T O IEed YSYRET HRET J HRidrEr ol
Pl A AN TRhIS Tedrd]. IRRAT ERUIGER 379
RO JTRTHHY TIehles higH CIpvaTdl HRIdRE a¥idl gaeia gof
Pl STee], FEE Qe U A q9d HediEE ot R
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U3 . § A TIE doled] [ARUUAN deledl HRIATEET 8T

2

IMNFART dlcehlod FIQY X[l

12. Observations of the Supreme Court have
been appreciated in paragraph 7 of government

resolution dated 12*" July, 2011, reading thus:

({3

©. MR FESle JURNGST THYEcdiee Hied Beled
SRR R TERE SR tfdspaviaea el ardiel sHie
9933/3099 @ UgUadt (A 390%/20499 wMUE RfT T
gk Rvg doe 99 g TR W1 gfydax @1, Wakem
e .2¢/9/2099 A5t gdiemmm g AR e
g 3y oot mea:-

() TCAHURIA AT AR Ieled] FaSl+eh qaRRid SR
(common village land) d TRRM WA Tamare fafdy
U JIoaUHISl ST, gvie ¥/ dfgdrde I, Gl Heuigr,
JTMEAT IAFH, STorId, Hlbes! SN T A, B
TG GASTHNIS el dreard dicdl. a1 SAeien At ToiifHies
PEEGER UGS BRl. UMM I SiEee geed
T/ TGS ddel BRI, A SiEEE St
RS S U 3NIelel T I IRITIRAS! il
AMERUI (inalienable) @ IR M Bl 3 3T
T JUEEHe qRR PRl SHE YRS ToASR,  SIggted
SR/ SHRIedl @i QU el Bk AN ¥iel e A §
Y SaeIs  URReR WOl S B, A
ASifiep R i A9l RSN JRel HRUIN el B
F, BE FUGHS TEG TIE NG M M B, A

Sl Al TS el TNl e THDAd A
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BH T B TEN. A WRMGR FANSKhCD Al aTgleT],
YRR g IO TRIGR Al YHOIER ol SIfaet g<d
podre ISP Mol B, YANGTrH SRR goiel g I
TR HHHTE 8 W FROIR el 8. T, 59 AN
TR MRRE / [RER0T g IR AESih -Gt
eI SRl HAlcihHY Tlepled (IpINge P HER  STa=T
dipieal Aol SUANTIS!  WefOd IMUERRGies gOS
PROGMEIS  dchled PpRIAE PROFRIST fady et HRiGH  TAR
hX[dT.

() A PRFAHT FeEd ARTHAYT YRGBT HRO IRIAT AN
I Jfe AT YT ASd @R U ARIHHY FhIed
PO HRIATEl B

(8) s yavoma e folagr yfidm dansr,
Iggfad ot/ SERidie Sl goarE srfieA
Fraagge FRvaEEa agdfa fofa gvam eaen sre, ot
FRFAY T IR, @EE fha TR At g
digem IR iR ARTE ATl AfEAY JBva
I,

13. The circumstances, thus, are pointer to
that having regard to position, since it is not
the case on behalf of the respondents that the
petitioner had not filed application as referred
to in the petition, particularly on 18* March,

1982 and other on 6" September, 1992, it appears
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that taking into account relevant circumstances,
facts and taking into account observations in
paragraph No.22 of the decision of the Supreme
Court in the case of Jagpal Singh and others vs. State
of Punjab and others (supra), and taking into account
government resolutions, circulars (supra), the
concerned authorities shall decide the application
filed by the petitioner, as early as possible,
preferably within six months from the date of
receipt of copy of this decision, by giving proper

opportunity to the petitioner.

14. Rule is made absolute accordingly. Writ

petition is disposed of.

(S.M. GAVHANE, J.) [SUNIL P. DESHMUKH, J.]
asb/AUG19
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