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IN THE HIGH COURT OF JUDICATURE AT BOMBAY
BENCH AT AURANGABAD

WRIT PETITION NO.1143 OF 1999

1 The Divisional Controller,
Maharashtra State Road Transport
Corporation, Dhule Division, Dhule.

2 The Divisional Traffic Superintendent,
Maharashtra State Road Transport
Corporation, Dhule.

...PETITIONERS
-VERSUS-
Isan Dhada Nagarale,
R/0 Ambedkar Chowk,
Navapur, Tq.Navapur,
District Dhule.
...RESPONDENT

Advocate for the Petitioner : Shri D.S.Bagul

CORAM: RAVINDRA V. GHUGE, J.

DATE :- 13" June, 2019

Oral Judgment :

1 None had appeared for the parties when this matter was
taken up in the special final hearing drive in vacation on 06.05.2019. Even
today, none appears for the respondent though an appearance is entered
by an advocate.

2 I have heard the learned advocate for the petitioner
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corporation and with his assistance, I have gone through the petition
paper book.

3 The respondent, original complainant before the Labour
Court, was working as a conductor with the petitioner corporation. On
21.01.1994, a surprise checking squad intercepted the bus at Hirabonde
(Nagsari). The respondent was found having collected ticket fare from
three passengers and had not issued any ticket. He resisted the checking
squad and misbehaved with them. He was charged and a disciplinary
enquiry was conducted by appointing an enquiry officer. Having been
found guilty of the misconduct, he was dismissed from service by way of
punishment on 18.05.1994.

4 The respondent approached the Labour Court by preferring
Complaint (ULP) No.76/1996 under the MRTU & PULP Act, 1971. By
judgment dated 18.04.1998, impugned in this petition, the Labour Court
partly allowed the complaint and granted the relief of reappointment as a
fresh appointee within one month. Both the parties approached the
Industrial Court by preferring Revision (ULP) Nos.484/1998 and
493/1998. By judgment dated 08.12.1998, the Industrial Court dismissed
both the revision petitions. This Court, by order dated 08.03.1999,
admitted this writ petition and made Rule returnable on interim relief.
However, no interim relief was subsequently granted.

5 The learned advocate for the petitioner corporation submits,



*3* 904wp1143099

on instructions, that as a consequence of the above, the respondent was
continued in employment.

6 As per the affidavit in reply filed by the respondent in this
petition on 07.07.1999, he was 49 years of age. As such, he must have
superannuated at the age of 60 years in the year 2010 and must be about
69 years of age as on date.

7 I find from the judgment of the Labour Court dated
18.04.1998 that it proceeded to decide all the issues at the same time
though the law is crystallized for the last 60 years in view of the
judgments of the Honourable Supreme Court delivered in Workmen of
the Motipur Sugar Factory Pvt.Ltd. Vs. The Motipur Sugar Factory, AIR
1965 SC 1803, Delhi Cloth and General Mills Company Limited v/s
Ludh Budh Singh, 1972 (1) SCC 595, Workmen of M/s Firestone Tyre
& Rubber Company of India v/s Management, AIR 1973 SC 1227 :
1973 SCR (3) 587, Shambhu Nath Goyal v/s Bank of Baroda, 1984(4)
SCC 491 and Bharat Forge Company Ltd. v/s A.B.Zodge, 1996 (73)
FLR 1754 : AIR 1996 SC 1556, which have been considered by this Court
in MSRTC, Beed v/s Syed Saheblal Syed Nijam, 2014 (III) CLR 547 :
2014(4) Mh.L.J. 687 and Maharashtra State Cooperative Cotton
Growers Marketing Federation Limited vs. Vasant Ambadas

Deshpande, 2014 (I) CLR 878 : 2014 (3) Mh.L.J. 339, that two
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preliminary issues regarding fairness of enquiry and findings of the
enquiry officer need to be decided initially. If the enquiry is set aside for
any reason whatsoever, the law laid down by the Honourable Supreme
Court (five judges Bench) in the matter of KSRTC v/s Lakshmidevamma,
2001 (2) CLR 640 would become applicable as a de-novo enquiry will
have to be conducted.

8 In the case in hand, though two issues regarding fairness of
the enquiry and the findings of the enquiry officer are required to be dealt
with initially, the Labour Court delivered the judgment on all the issues
after recording the purshis of the complainant that he is giving up his
challenge to the fairness of the enquiry and he is also giving up his claim
for back wages. The parties, therefore, did not lead oral evidence and
relied on the record and proceedings of the enquiry.

9 It is obvious from the conclusions of the Labour Court that
though the charge of misappropriation of Rs.10.50 was proved, the Labour
Court concluded that the findings of the enquiry officer are perverse and
interfered with the punishment only on the ground that the punishment is
shockingly disproportionate.

10 I find that the judgment of the Labour Court is apparently
perverse and erroneous since it cannot deliver the verdict that the findings
of the enquiry officer are perverse at the final stage and more so, when the

worker had filed the purshis that he was not questioning the enquiry.
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Similarly, in the light of the law laid down by the Honourable Supreme
Court in the above cited cases and especially in Bharat Forge Company
Ltd. v/s A.B.Zodge (supra) and KSRTC v/s Lakshmidevamma (supra), if
the findings of the enquiry officer are held to be perverse, the entire
enquiry stands vitiated and a de-novo enquiry has to be conducted by the
employer.

11 Considering the passage of time and in view of the
observations made by the Honourable Supreme Court in the matter of
Kum.Pushpa Ramdas Zatake Vs. The Divisional Controller,
Maharashtra State Road Transport Corporation in Special Leave to
Appeal No.22618/2017 decided on 09.07.2018, this is a fit case to be
granted a "quietus" as the respondent/ employee continued in service by
virtue of the impugned judgment of the Labour Court.

12 The Honourable Supreme Court has held, in the case of
Janatha Bazar (South Kanara Central Cooperative Wholesale Stores
Ltd.) vs. Secretary, Sahakari Noukarara Sangha, 2000(7) SCC 517 :
AIR 2000 SC 3129, that the quantum of amount misappropriated is not a
decisive factor. Once an employee is held to have indulged in
misappropriation, dismissal from service is the only punishment available.
The learned Division Bench has held, in the case of P.R.Shele vs. Union of

India and others, 2008 (2) Mh.L.J. 33, that the amount of
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misappropriation is not to be taken into account and once an employee is
held to have committed misappropriation, the extreme punishment of
dismissal from service deserves to be awarded.

13 The Honourable Supreme Court has concluded, in the matters
of Damoh Panna Sagar Rural Regional Bank vs. Munna Lal Jain, 2005
(104) FLR 291 and Biecco Lawrie Limited and another vs State of
West Bengal and another, [(2009) 10 SCC 32], that the court cannot
interfere with the quantum of punishment if the punishment is
disproportionate. The Court can cause an interference in the quantum of
punishment only if it concludes that the punishment awarded is
shockingly disproportionate and it shocks the judicial conscience of the
court.

14 In view of the above, in order to ensure that a perverse and
erroneous judgment delivered by the Labour Court would not continue to
exist in law, this Writ Petition is partly allowed. The impugned judgment
of the Labour Court dated 18.04.1998 is quashed and set aside.
Consequentially, the judgment of the Industrial Court dated 08.12.1998
stands quashed and set aside. However, considering the passage of time,
this Court having refused interim relief to the petitioner corporation and
the respondent having continued in employment and superannuated
almost 10 years ago, the service benefits already extended to the

respondent/ employee shall now not be recovered from him. Even if
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gratuity is paid, the same shall not be recovered from him and this
litigation would be granted a "quietus".

15 Rule is made partly absolute in the above terms.

(RAVINDRA V. GHUGE, J.)



