AFR

HIGH COURT OF CHHATTISGARH, BILASPUR

Criminal Misc. Petition No0.2402 of 2019

Order reserved on: 15-11-2019

Order delivered on: 9-12-2019

Firoz Siddiqui, S/o Kamruddin, Aged about 52 years, R/o 4™ Floor, Shri
Ram Heritage, Katora Talab, Raipur, P.S. Civil Line, Raipur, District Raipur
(C.G.)

(In jail)
---- Petitioner

\Versus

The State of Chhattisgarh, through S.H.O., Police Station Civil Line,
Raipur, District Raipur (C.G.)
---- Respondent

For Petitioner:  Mr. Maneesh Sharma, Advocate.
For Respondent / State:
Mr. Mateen Siddiqui, Deputy Advocate General.

Hon’ble Shri Justice Sanjay K. Agrawal

C.A.V. Order

1. The short question which emanates for consideration in this petition
filed under Section 482 of the CrPC is, whether the trial Magistrate
is justified in issuing general warrant for search of locker held by the
petitioner in exercise of power conferred under Section 93(1)(c) of
the CrPC? The aforesaid question arises in this case on the

following factual backdrop: -

2. The petitioner was arrested by the jurisdictional police on 31-7-2019
in connection with Crime No0.449/2019 registered at Police Station
Civil Lines, Raipur, as he is alleged to have committed the offence
punishable under Sections 384, 120B & 201 read with Section 34 of

the IPC and during the pendency of investigation, on 18-9-2019, an
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application for issuance of search warrant of the petitioner's locker
No.G 4/28 at IDBI Bank, Branch Aishwarya Residency, Telibandha,
Raipur, was filed by the jurisdictional police before the Chief Judicial
Magistrate, Raipur stating that for collection of evidence, search of
the petitioner's locker is necessary. Thereafter, charge-sheet was
filed before the jurisdictional criminal court on 24-9-2019 for the
aforesaid offences against the petitioner and thereafter, the learned
Chief Judicial Magistrate on 30-9-2019 considered and granted that
application finding that for collection of evidence in connection with
the crime, issuance of warrant of search for his locker appears to
be just and proper. The order granting general warrant for search
of locker was assailed by the petitioner by way of revision, but he
remained unsuccessful leading to filing of the instant petition under

Section 482 of the CrPC.

. Mr. Maneesh Sharma, learned counsel appearing for the petitioner,
would submit that the learned Chief Judicial Magistrate is absolutely
unjustified in granting the application filed under Section 93(1) of
the CrPC and would also submit that for investigation of an offence,
that too for collection of evidence, no search warrant can be issued
under Section 93(1)(c) of the CrPC. He would further submit that
Section 93(1)(c) of the CrPC requires the Court to consider that for
the purposes of any inquiry, trial or other proceeding under the
Code, general search is required, then only search warrant can be
issued. In the instant case, the learned trial Magistrate without
application of mind, on mere asking by the police station that for
collection of evidence, search warrant be issued, issued general

warrant for search of locker which runs contrary to the provisions
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contained in Section 93(1)(c) of the CrPC, as it smacks complete
non-application of mind and in aid of investigation for which no
warrant under Section 93(1)(c) of the CrPC can be issued, as such,
the order passed by the trial Magistrate and by the revisional Court
perpetuating the illegality, deserve to be set-aside. He relied upon

a judgment of the Supreme Court in the matter of V.S. Kuttan

Pillai v. Ramakrishnan and another’ to support his contention.

4. Mr. Mateen Siddiqui, learned Deputy Advocate General appearing
for the State / respondent, would submit that the petitioner is
standing trial for the aforesaid offences, particularly Section 384 of
the IPC, as he has extorted more than % 1,90,00,000/- (Rupees one
crore ninety lakhs only) from the complainant and therefore to
collect evidence of such an offence committed by the petitioner /
accused, search warrant has been obtained by the jurisdictional
police which is strictly in accordance with Section 93(1)(c) of the
CrPC. He would further submit that investigation is a proceeding
under the Code within the meaning of Section 93(1)(c) of the CrPC
and therefore general search warrant issued by the Magistrate in
aid of investigation under the Code is valid. He placed reliance
upon a decision of the M.P. High Court in the matter of Avadhesh

Singh Tomar and others v. State of Madhya Pradesh and

others? to buttress his submission.

5. | have heard learned counsel for the parties and considered their
rival submissions made herein-above and also went through the

record with utmost circumspection.

6. In order to consider the plea raised at the Bar and to answer the

1 (1980) 1 SCC 264
2 2015(3) MPLJ 75
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question, it would be appropriate to notice Section 93(1) of the

CrPC which provides as under: -

“93. When search-warrant may be issued.—(1)(a)
Where any Court has reason to believe that a person to
whom a summons or order under section 91 or a
requisition under sub-section (1) of section 92 has been,
or might be, addressed, will not or would not produce the
document or thing as required by such summons or
requisition, or

(b) where such document or thing is not known to
the Court to be in the possession of any person, or

(c) where the Court considers that the purposes of
any inquiry, trial or other proceeding under this Code will
be served by a general search or inspection,

it may issue a search-warrant; and the person to whom
such warrant is directed, may search or inspect in
accordance therewith and the provisions hereinafter
contained.”
7. It would be appropriate to mention that Section 93(1)(c) of the CrPC
in particular is the pari materia provision to Section 96(1), clause

(c), of the Code of Criminal Procedure, 1898, now repealed.

8. A careful perusal of Section 93(1)(c) of the CrPC would show that
the Legislature has consciously used the words, “inquiry, trial or
other proceeding”, but has omitted the word “investigation”. The
word “inquiry” has been defined in Section 2(g) of the CrPC by
stating that “inquiry” means every inquiry, other than a trial,
conducted under this Code by a Magistrate or Court. Likewise, the
word “investigation” has been defined in Section 2(h) of the CrPC
stating that “investigation” includes all the proceedings under this
Code for the collection of evidence conducted by a police officer or
by any person (other than a Magistrate) who is authorised by a

Magistrate in this behalf.

Inquiry is by Magistrate, whereas investigation is by police officer or
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by any person other than Magistrate or Court. The object of
investigation is collection of evidence, but that of an inquiry is
determination of truth or falsehood of certain allegation in order to

the further action.

10. The investigation is neither an enquiry nor trial. It is within the

1.

executive domain of the police to investigate and is independent of

any control by the Magistrate. (See Manubhai Ratil Patel Tr. F

Ushaben v. State of Gujarat®.)

Investigation starts after the police officer receives information in
regard to an offence. It consists generally of: (i) Proceeding to the
spot; (ii) ascertainment of the facts and the circumstances of the
Case; (iii) discovery and arrest of the suspected offender; (iv)
collection of the evidence relating to the commission of the offence
which may consists of: (a) the examination of various persons
(including the accused) and recording their statements, if the I.O.
thinks fit; (b) the search of places or seizure of things considered
necessary for the investigation and to be produced at the time of
the trial; and (v) formation of opinion as to whether it is a fit Case
for the accused to be sent up for the trial and, if so, taking steps for

same for the filing of charge-sheet. (See H.N. Rishbud v. State*.)

12. A trial is a judicial proceeding which ends in conviction or acquittal.

(See Tuneswar v. State of Bihar®.)

13. The nature of power being exercised by the Magistrate while

issuing the search warrant under Section 93 of the CrPC has been

held to be judicial by the Supreme Court (Constitution Bench) in the

3 2013 CrLJ 160 (165) (SC)
4 AR 1955 SC 196
1978 Cr LJ 1080 (Pat)

5
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matter of M.P. Sharma and others v. Satish Chandra, District

Magistrate, Delhi and others® by holding that issue of a search

warrant is normally the judicial function of the Magistrate. When
such judicial function is interposed between the individual and the
officer's authority for search, no circumvention thereby of the

fundamental right is to be assumed.

14.In V.S. Kuttan Pillai (supra) wherein the provisions of Section

93(1)(c) of the CrPC were dealt with, it was held by Their Lordships
of the Supreme Court that Section 93(1)(c) of the CrPC
comprehends a situation where a search warrant can be issued as
the Court is unaware of not only the person but even the place
where the documents may be found and that a general search is
necessary. It was also held that issuance of search warrant is a
serious matter and it would be advisable not to dispose of an
application for search warrant in a mechanical way by a laconic
order. It was emphasised by Their Lordships that issue of a search
warrant being in the discretion of the Magistrate it would be
reasonable to expect of the Magistrate to give reasons which
swayed the discretion in favour of granting the request. A clear
application of mind by the learned Magistrate must be discernible in

the order granting search warrant.

15. In the matter of K. Hoshide and another v. Emperor’, the Division

Bench of the Calcutta High Court has held that an inquiry relates to
proceeding held by a Court or a Magistrate while an investigation
relates to the steps taken by a police officer or a person other than

a Magistrate. Their Lordships also held that the third clause of

6 AIR 1954 SC 300
7 AIR 1940 Calcutta 97
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Section 96(1) of the Code of Criminal Procedure, 1898, which is
pari materia to Section 93(1)(c) of the Code of Criminal Procedure,
1973, has nothing whatsoever to do with an investigation. It does
not provide for any step to be taken in aid of an investigation but it
provides for something which the Magistrate may do for the
purpose of serving an inquiry, trial or other proceeding under the
Code. It was further held that clause 3 of Section 96(1) of the old
Code does not empower the issue of the warrant to help the
investigation by the police and the customs authorities. It was also
held that a search warrant is not to be issued automatically or for
the mere asking. It can only be issued when the Court considers
that the purpose of an inquiry would be served. The Magistrate
must apply his judicial mind to the question and must satisfy himself
that the issue of the warrant is necessary. A search warrant should
not be issued as a matter of course on the bare statement of a

police officer that a search was necessary.

16. In the matter of Kalinga Tubes Ltd. and others v. D. Suri and

another®, a Division Bench of the Orissa High Court held that the
word “investigation” is absent in clause (3) of sub-section (1) of
Section 96 of the Code of Criminal Procedure, 1898, therefore, the
requirement of a higher and stricter standard for general searches
is necessary and it was further held that what is necessary in such
cases is that the Magistrate should be reasonably satisfied that the
search is likely to be a link in the chain which in the normal course
will lead to an inquiry under the CrPC, if the expected material is

found on the search and that he should also be satisfied that there

8 AIR 1953 Orissa 153
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is reasonable ground for the expectation.

17. In the matter of Shri Melicio Fernandas v. Shri Mohan Nair and

another®, the Full Bench of the Bombay High Court (Goa) has held
that issue of search warrant is purely a discretionary power and the
issue of search warrant is normally the judicial function of the
Magistrate. The words “reason to believe” coupled with other words
contemplate an objective determination based on intelligent care
and deliberation involving judicial review as distinguished from a
purely subjective consideration. It was further held that this
function being judicial, it necessarily follows that the Magistrate has

to apply his mind judicially.

18. The Punjab and Haryana High Court in the matter of Harbans

Singh v. The State of Punjab and another™ while dealing with

Section 96(1) of the old Code held that the Court is required to
record its reasons which should indicate that it has applied its mind
before passing the order directing the issue of search warrant and
for that it must see that there is sufficient material before it which
justifies the drastic action which it is being invited to take. The
Punjab and Haryana High Court finding that the Chief Judicial
Magistrate issued search warrant on the basis of the first
information report of the case and on the request made by the
police, without giving any reason as to why the accused will not
produce the documents and the things required, quashed the

general search warrant issued against the petitioner therein.

19. Likewise, in the matter of Bimal Kanti Ghosh v. M.

9 AIR 1966 Goa, Daman and Diu 23
10 1978 Cri. L.J. 1591
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Chandrasekhar Rao", the Orissa High Court has held that the

Court before issuing a search warrant must have reasons to believe
that the person to whom summons under Section 91 of the CrPC
has been issued will not or would not produce document. The
expression “‘reasons to believe” would mean that there must be
some justifiable grounds for the Court to form that opinion and mere

suspicion cannot take the place of justification to have the opinion.

20. In the matter of Re: Mahomed Tahir'?, the Bombay High Court has

held that for a search warrant to be issued under the Code of
Criminal Procedure it is not necessary that the proceedings should
be actually pending before the Magistrate at the time he issues the
warrant. A warrant may be issued for the purpose of an inquiry
about to be made, provided it is an inquiry under the Code, but not
for the purpose of an inquiry either being made or about to be made

otherwise than under the Code.

21. Clause (c) of sub-section (1) of Section 93 of the CrPC employs the
word “consider” which means to look at closely and carefully; to

think or deliberate on; to take into account. (See Oriental Bank of

Commerce v. Sunder Lal Jain™.) The dictionary meaning of the

th 113

word “consider” is, “to think over”, “to regard as” or “deem to be”.

(See LIC v. A. Masilamani™.) Likewise, in the matter of Southern

Railway v. T.R. Chellappan', the term “consider” has been held

to be postulates consideration of all the aspects, the pros and cons

of the matter after hearing the aggrieved person. The term

11 1986 Cri. L.J. 689

12 AIR 1934 Bom 104

13 (2008) 2 SCC 280

14 (2013) 6 SCC 530

15 (1976) 3 SCC 190, 201
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“‘consider” means to think over; it connotes that there should be
active application of mind. In other words, the term “consider”

postulates consideration of all the relevant aspects of the matter.

(See Bhikhubhai Vithlabhai Patel v. State of Gujarat'®.) The
dictionary meaning of the word “consider” is “to review attentively,
to survey, examine, inspect (arch.), to look attentively, to
contemplate mentally, to think over, mediate on, give heed to, take
note of, to think deliberately, bethink oneself, to reflect” (vide
Shorter oxford Dictionary). According to Words and Phrases —
Permanent Edition Vol. 8-A “to consider” means to think with care.
It is also mentioned that to “consider” is to fix the mind upon with a
view to careful examination; to ponder; study; mediate upon, think
or reflect with care. The words “considers it necessary” postulate
that the authority concerned has thought over the matter
deliberately and with care and it has found necessary as a result of

such thinking to pass the order. (See Barium Chemicals Ltd. v.

A.J Rana, Paragraph 14.)"

22. Reverting to the facts of the case in light of the principles of law laid
down in the aforesaid judgments flowing from Section 93(1)(c) of
the CrPC which is a pari materia provision to Section 96(1) of the
old Code, 1898, it is quite vivid that the petitioner was arrested on
31-7-2019 in connection with Crime No0.449/2019 registered at
Police Station Civil Lines, Raipur, for the offence punishable under
Sections 384, 120B & 201 read with Section 34 of the IPC, and
during the continuance of investigation, an application for issuance

of search warrant of the petitioner's locker No.G 4/28 at IDBI Bank,

16 (2008) 4 SCC 144
17 (1972) 1 SCC 240
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Branch Aishwarya Residency, Telibandha, Raipur, was filed by the
Station House Officer, Police Station Civil Lines, Raipur, before the

Chief Judicial Magistrate, Raipur, on 18-9-2019 which states as

under: -
YT FH N =T fAfee AT$ QR
%. /T /R /T /S’1-2326/ 19, 1% 18.09.19
ufd,
AT G T A,

TR |
o — oI & 3MU.h. 449/19, URT 384, 120 &, 201, 34 YA &
IR RIS RAEIH & SIS do omaT Vegaf WSt defiaien
YR H FATfCId At D denelt &g kT USRI v 1], |

8y,
-——000---

e & fb o1 & 9., 449/ 19, GRT 384, 120 &, 201,
34 Wy 7 R RIS G e e gt 99 52 ay .
U-403, 404 TtAT qA R SIS HeRT dad o1 (e
PR BT B 30.07.2019 Bl fIRFAR R =1ies RA0E R o
T B | S IO H e oiel SIgR H g § | AR & IR
R R @1 ESifeng 9@ arar, Veguf WS, deflaren,
R H G WG dAfdR Farfeld 89 H THGRT UTH 8 TR TRE
TEe X STHER! UTH 5T 7 | 9TRIT Teefds & GIRT ST T =T
g, 5 Rt RIS AT &1 P db H ORI F QAT T AT
Forfad & | ot R 1 dfex =, St 4/28 & | IRy § |18y
& NAhe H Sth ATdR dI denelt forar ST anaeas & |

31T qemeft 8g AR SR R Dl PUT I | AT & Irefiare,
FAT O, YR B ARG RIS RAGH o daRikg g @Y
IMSSIN3MS §cp I Aeiaien ARaT H IuRYT TR 8g T B a1
B TN |

AT — §op A UTH SIHBHRN! TG 39T SRR |
a8t/ -
T YHRT
T AT erg
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23. Thereafter, on 24-9-2019, final report / charge-sheet was submitted
by the jurisdictional police for the aforesaid offence against the
petitioner and thereafter, the application submitted by the State /
prosecution came up for hearing before the jurisdictional criminal
Court on 30-9-2019, that application was considered by the learned
Chief Judicial Magistrate and the same was granted by order dated

30-9-2019. Operative portion of the order states as under: -

3T IR GAT T |

Th_UT BT I fhaT T |

TR0 & Al F SR g & o1 RAfda s TagR g™
APgh e [IEih & fovg &RT-384 WIS, & d8a AWY
Ulag fbar T 8 1 feed @9 A o/ It w4 e @
31 Aied J1ed St A7, A1ed B ff 1Ry # HAferrar ffd a9 A
FRUIR 35T 1T 8 | Tah_ul | 31 R[S e B HRR 8N i 30
HI% e & e W gUd ¥ gR1-173(8) SH.H. & dsd
PRIATEl DI SR GRep AP UF U FRAT og B gY o
SRR & [IReg TR SUs AfedT o aR1-384, 201, 120(F),
34 & dEq SN U fHih-25.09.2019 & WA T T & |
RN 07 TR I & gd RATUS wR &R A6 -20.09.2019 @
T I AT IR SRT I IS U7 IR PR SARH RIS
TN BT T @I T AT 311S. < dt.37E. a5, 9T Vegaf S
defiaTy, IR H BT I BT R | RRE RIS RS a1 S
S H TR pHID St 4/28 BT ot Tk fhaT T | 3TORTY | 318
& Hhe & foIY Sth i 6 danelt o & Heer § qeneft aRve 9
B T HARYh TOhRIST FRIENDT b 3178, ST, 3178, Sep &l et armar
Y IURRIT IR 2 T8 INMdeA U W fhar 1 B | o - Rfde
AT TR GRT I8 37de 0 - RAve TR R W fHar m &,
SRt foR1er vt Y S1gerd RIS fAEiihT & ifeiawhT GRT StaTe el
feh2T TAT 8 | 3URTY D ATET b Hebol oG AHYh RIS Al B
. SIS, dp IRAT efiEiEn &b AP HHib 4/28 H demeft
IRUE SR fhaT STHT Sfrd Uebe 81T & | thelwaRoy oHT fAfdeT alre
GRT URd 3Tde 0 faaR e 7 ol & orefi TR v S
3.
1- 3w RS Rl & s Slat.amg. d e deflaier &
AR pHTD St 4/28 &Y Tt & SRME IHBT SfSIATHT BRI
STRATT |




13

2-  cfaR $I Jemelt & FEY F Tarel & FHe U IR fhan
SIRATT |
3.  dfx § Iy MR B W 9 39 NIy W Fefad ey |
SN § AR ST dTet axg/AFRR Y STF o S 9w |amndt @
Jorad I AR H T ST |

IR I R R & o St dftems. & aman
CTeftaTem & S HHiD St 4 /28 di deeft fold 9M gq daneft arve
STRY o ST | Ter 8, I RIS fAeih! @ a1ms . S1.a.aTs. %
IRIT TeAIET & AR D St 4/28 P denel foid 8q ARRIH
foRRIST FAEIhT Pl BT SieT TRYR ¥ 3778, 1413778, I aream defaiean
TR H I FITEett AR Agfud gRem At Sufed W@ 8g
3Tefters ol SicT YYR T SIA U faam S |

24. A careful perusal of the above-stated reproduced application and
the order passed on that application would show that the
jurisdictional police during the course of investigation sought
general warrant for searching the locker of the petitioner for
collection of evidence of the alleged offences which the learned
Chief Judicial Magistrate accepted as it is by holding that for
collection of evidence of the offence or crime, issuance of search-
warrant appears to be appropriate. It appears that on mere asking
by the jurisdictional police, the search-warrant has been issued
without any material or justification for issuance of such a warrant

for search. In V.S. Kuttan Pillai (supra), Their Lordships of the

Supreme Court have clearly held that issuance of a search-warrant
is a serious matter and it would be advisable not to dispose of an
application for search warrant in a mechanical way by a laconic
order. On the basis of mere suspicion or allegation raised by the
respondent / State Police, warrant under Section 93(1)(c) of the
CrPC cannot be issued. The learned Chief Judicial Magistrate
ought to have recorded some justiciable reasons to form such an

opinion for issuance of search-warrant of locker held by the
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petitioner. The police in their application have not even expressed
suspicion in the application to have the search-warrant issued
against the locker of the petitioner except saying that for collection
of evidence of the offence, issuance of search-warrant is necessary
or not even produced any material for filing such an application
which the Magistrate has accepted and which smacks clear non-

application of mind.

In the light of the above-stated analysis, if the facts of the present
case and the impugned order are examined, it is quite vivid that the
order of the learned Magistrate directing issuance of general
warrant of the search of locker of the petitioner, smacks complete
non-application of mind; it has been passed only on the basis of the
application made by the jurisdictional police to collect evidence. It
is bereft of any reason demonstrating as to why issuance of search-
warrant of the petitioner's locker is necessary. The learned
Magistrate has failed to apply its mind while directing for drastic
action of search of the petitioner's locker in an application made

during the course of investigation.

26. As a fallout and consequence of the above-stated discussion, the

27.

order dated 30-9-2019 passed by the learned Chief Judicial
Magistrate, Raipur, confirmed by the revisional Court, is hereby set-
aside. However, this will not bar the respondent/State to make a
duly constituted application for issuance of search-warrant against

the petitioner, in accordance with law.

The petition is allowed to the extent indicated herein-above.

Sd/-
(Sanjay K. Agrawal)
Judge



