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Mukhopadhyay, Advocates.

Hon'ble Shri Justice Sanjay K. Agrawal

C.A.V. Order

1. The short but interesting question as to the competence of the
succeeding Sessions Judge to hear the convicted accused person
on the question of sentence under Section 235(2) of the Code of
Criminal Procedure, 1973 on the basis of the judgment of conviction
recorded and already pronounced by the Sessions Judge (his
predecessor-in-office) is tasked upon to this Court in the instant

petition on the following set of facts: -

2. The petitioner herein was charge-sheeted by the jurisdictional
police for commission of offence punishable under Sections 376 &
506 of the IPC and that was the subject matter of S.T.N0.72/2013 in
the Court of Additional Sessions Judge, Kunkuri, District Jashpur.

After full-fledged trial, Mr. J.R. Banjara, learned Additional Sessions
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Judge posted the case for final argument on 28-4-2015 and after
hearing the arguments, fixed the case for pronouncement of
judgment on 30-4-2015. On that date, unfortunately, the petitioner /
accused therein suffered accident that lead to filing of application
under Section 317 of the Code of Criminal Procedure, 1973 (for
short, 'the Code'), that was granted and he was allowed to appear
through his counsel representing him and ultimately, on that day,
the judgment of conviction of the petitioner herein for offence
punishable under Sections 376(1) & 506 of the IPC was
pronounced. However, on the request of his counsel, the matter
was adjourned for hearing on the question of sentence as well as
for his appearance on 4-5-2015. Again on 4-5-2015, time was
sought, that was granted for 15-5-2015. In between 4-5-2015 and
15-5-2015, Presiding Officer Mr. J.R. Banjara, who convicted the
petitioner herein, was subjected to transfer by the High Court and
the matter came-up for hearing before the new Presiding Officer /
Additional Sessions Judge Mr. Mohd. Rizwan Khan on 15-5-2015
who fixed the case for hearing on the question of sentence.
Thereafter, the petitioner herein approached this Court by way of
this petition under Section 482 of the Code questioning the
proceeding taken by Mr. Khan, Additional Sessions Judge, and
seeking hearing afresh, as conviction stands vitiated since
sentence was not awarded by the then learned Additional Sessions
Judge, and to pass final judgment in accordance with Sections 353
& 354 of the Code in which the State of Chhattisgarh has filed a

short reply and said that the petition deserves to be dismissed.

3. Mr. Shakti Raj Sinha, learned counsel appearing for the petitioner /
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accused, would make two fold submissions: -

1. The petitioner having been convicted by Mr. J.R. Banjara,
learned Additional Sessions Judge, on 30-4-2015 has already
been transferred after pronouncement of the judgment of
conviction and therefore the presiding officer who has taken
over as Additional Sessions Judge, Kunkuri could not hear
only on the question of sentence, but he has to hear also on
the question of conviction as well, as he is jurisdictionally
incompetent to hear only on the question of sentence in view
of the provisions contained in Sections 235(2), 353 & 354(1)

(c) of the Code.

2. The learned Additional Sessions Judge pronouncing the
judgment on 30-4-2015 has failed to comply the provision
contained in Section 353(1) & (3) of the Code, as the
substance of the judgment was not explained to the counsel
for the petitioner / accused and it was not signed and dated
by the presiding officer in open Court, and he has not
recorded in the order sheet dated 30-4-2015. As such, the
judgment dated 30-4-2015 as well as the subsequent
proceeding be set aside and the matter be remitted to the
learned Additional Sessions Judge for hearing the arguments
afresh and passing judgment in terms of Section 353(3) of the

Code.

4. Mr. Sinha, learned counsel for the petitioner / accused, would rely
upon the following decisions of various Courts to buttress his

submissions:-
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1. Chinnayar v. Maung Mya Thi and others’.

2. Mahomed Rafique v. King-Emperor?.

3. Mahadeo Apparao Wale v. Isamiya Abdul Aziz®.

4. Surendra Singh and others v. State of Uttar Pradesh*”.

5. Jitender alias Kalle v. State®.

6. Santa Singh v. The State of Punjab®.

5. Mr. Chandresh Shrivastava, learned Deputy Advocate General
appearing for the State/respondent, would submit that the learned
Additional Sessions Judge on 30-4-2015 determined the guilt of the
petitioner herein and finding him guilty, convicted the petitioner
herein under Sections 376(1) & 506 of the IPC and fixed the case
for hearing on sentence in accordance with Section 235(2) of the
Code, but on the request of the petitioner, as he was not present on
that day, and by virtue of the provision contained in Section 235 of
the Code, new presiding officer who had taken over in place of Mr.
J.R. Banjara, Additional Sessions Judge, is competent to hear the
accused on the question of sentence. He would further submit that
non-compliance of the provisions contained in Section 353(1) & (3)
of the Code, if any, is of no consequence in view of the provisions
contained in Section 465 of the Code and therefore the criminal
miscellaneous petition deserves to be dismissed. He also placed
strong reliance upon the judgment of the Supreme Court in

Surendra Singh (supra).

6. Mr. Prasun Kumar Bhaduri, learned amicus curiae assisting the

OO, WN -

AIR 1939 Rangoon 249

AIR 1926 Cal 537

1958 SCC OnLine Bom 79

AIR 1954 SC 194

Crl.A.N0.666/2010, decided on 2-11-2012
(1976) 4 SCC 190
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Court, would bring to the notice of this Court the judgment rendered

by the Supreme Court in the matter of Ramdeo Chauhan v. State

of Assam’ in which their Lordships have reiterated the legal
position regarding the necessity to afford opportunity of hearing to
the accused on the question of sentence. He would also invite the
attention of this Court to the decision rendered by the Supreme

Court in the matter of Yakub Abdul Razak Memon v. State of

Maharashtra Through CBI, Bombay® (Bombay Blast Case) qua

the method of sentencing. Lastly, he has brought to the notice of
this Court the recent pronouncement rendered by their Lordships in

the matter of Accused 'X' v. State of Maharashtra®.

. Mr. Gary Mukhopadhyay, learned amicus curiae, would draw the

attention of this Court towards the decision rendered by the

Supreme Court in the matter of Mukri Gopalan v. Cheppilat

Puthanpurayil Aboobacker™ to buttress his submission that the
learned Additional Sessions Judge acting as a presiding officer was
not the persona designata and therefore on his transfer, the
Additional Sessions Judge / his successor-in-office is entitled to
pick the thread of the proceedings from the stage where it was left
by his predecessor and can function as an Additional Sessions

Judge.

. | have heard learned counsel for the parties and considered their

rival submissions made herein-above and also went through the

records with utmost circumspection.

9. In view of the submissions of learned counsel for the parties,

7
8

(2001) 5 SCC 714
(2013) 13 SCC 1

9 2019 SCC OnLine SC 543
10 (1995) 5 SCC 5
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following two questions arise for consideration: -

1. Whether, the successor-in-office of the Court of Sessions who
tried the sessions trial, is empowered to hear only on the
question of sentence under Section 235(2) of he Code and
award sentence on the basis of conviction recorded and
pronounced and signed & dated by his predecessor-in-office

(Judge)?

2. Whether, non-compliance of the provision contained in
Section 353(1)(c) of the Code would render the judgment
pronounced by the learned Additional Sessions Judge invalid
in law, as in the order dated 30-4-2015 it has not been
recorded by the learned Additional Sessions Judge while
pronouncing the judgment that the judgment of conviction is

signed and dated?

10. As noticed herein-above, the petitioner herein was tried for offence
under Sections 376 & 506 of the IPC and after hearing the
submissions of both the parties, the learned Additional Sessions
Judge on 30-4-2015, posted the case for pronouncement of
judgment, but somehow, the accused could not present there as he
is said to have suffered accident, but granting his application under
Section 317 of the Code, the judgment was pronounced in
presence of his counsel and the said judgment was signed and
dated, which is available in the original record of Sessions Trial
No.72/2013, though the fact of signing and dating the judgment was
not recorded in the order sheet dated 30-4-2015 and thereafter, the
case was adjourned from 4-5-2015 to 15-5-2015 and Presiding

Officer Mr. J.R. Banjara, who convicted the petitioner herein, was
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transferred and new incumbent Mr. Mohd. Rizwan Khan took over
on 15-5-2015. For the sake of convenience, the order dated 30-4-

2015 is reproduced herein-below: -

30/04/2015 5T Pl 3R F & foRo Ied Vosiiodto IufR |

U |

it feara” arfeiaehr 7 TR & 3R & SufRAfT
SO U o |

it famax srfdamht 7 TRt &I 3R F 3Tt &HY
SFUIRART AT T TS U7 GRT 317 SoHoHo U
PR e b o prigpet 31Tl =Y STRIGY &Y THT
AlCR AP H HeT 81 T3 8, oD PRI I TR
Fic MM 8 | I SUUR &g U &b IR of
ST T 8, ORI SRl oS 98 Sufeyd & M o
IR B | ST YR R ¥ & 9 &1 Frae foan
| RRIRIT SR RO I & H W@ gu IR 891
THT I IURRART &g fham Srar § dor ST 3R 4
Sqd Srfeiawh! H IUFRRT FfieaR foar Srem 2 |

ThRUT TS 3ifcrd 0T 8g PRI & | o g
¥ 0 Sfhd R JIRIYT &1 I feahl & J1edT o
foia g mar | fAURTTR oTRId & faeg awT 376
(1), 506 MTogofdo & dEd Ry Rig BHT YR T
g | IR srfdawhT & fded IR S0 & v R gHarg
g 9T & Srar & qur AR fear Siar & %
AT fafel R SR fafdear vHv-uF & | w9
U F |

TR0l IR JTRIYT T Iufefer U v & U
W GAdTs &G fedid-04/05/2015

e/ -
(STo3TRo FuIRT)
3OR T ~TATENT P
el SIAqR (BoTlo)

11. On 4-5-2015, again the matter was adjourned at the request made
on behalf of the accused / petitioner and the case was adjourned
for 15-5-2015, and by then, new Additional Sessions Judge took

over the trial who passed following order which states as under: -
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15/05/2015 IST GRI 3R ald APENG sft dfosRo Iiea

SRR |
IRk 89S THT SRR, SRT 4 faens TaT srfdah
SRR |

HAHGh bl AR A G AT BT e I Tec]
foram T 2 f5 ST TaRAIST 1 T § e AP SUUR
T I S I AT B | 31 S BTN S1feiah
& AT W ARG TR g UceRTid 6 SuAR
udf f&HT® 13/05/2015 & 12l URd fhaT T & |

TS & U R ARRGH P G A1 & | G
I & STAR F T9HF W & AT S | 37: Ih
31T U THHR fHar ST |

TRU] IR<T SUS b U R GATs &g fadid -
28/05/2015

e/ -
(ArE=e RSa™ @)
3OR 3 ~TATEfeT P
el SR (BoTlo)

12. The aforesaid quotation of two orders of that Court would show that

13.

firstly, Mr. J.R. Banjara, the then ASJ — Presiding Officer, adjourned
the matter for hearing on the question of sentence in compliance
with the legislative provision contained in Section 235(2) of the
Code and thereafter, since he was subjected to transfer, new
incumbent Mr. Mohd. Rizwan Khan on the request made on behalf
of the petitioner / accused, adjourned the matter facilitating him to
make submission on the question of sentence which has been

questioned herein.

In order to answer the question, it would be appropriate to notice
certain statutory provisions contained in the Code of Criminal
Procedure, 1973. Section 2(g) of the Code defines “inquiry” as
every inquiry, other than a trial, conducted under this Code by a

Magistrate or Court. Section 6 of the Code inter alia provides that
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there shall be, in every State, the following classes of Criminal
Courts, namely:—
(i) Courts of Session;
(ii) Judicial Magistrates of the first class and, in any metropolitan
area, Metropolitan Magistrates;
(iii) Judicial Magistrates of the second class; and

(iv) Executive Magistrates.

14. Section 26 of the Code, under Chapter Ill, provides, Courts by
which offences are triable, which states as under: -

“26. Courts by which offences are triable.—Subject to
the other provisions of this Code,—

(a) any offence under the Indian Penal Code (45 of
1860) may be tried by—

(i) the High Court, or
(i) the Court of Session, or

(iii) any other Court by which such offence is shown
in the First Schedule to be triable;

Provided that any offence under section 376,
section 376A, section 376AB, section 376B, section
376C, section 376D, section 376DA, section 376DB or
section 376E of the Indian Penal Code (45 of 1860)
shall be tried as far as practicable by a Court presided
over by a woman.

(b) any offence under any other law shall, when any
Court is mentioned in this behalf in such law, be tried

by such Court and when no Court is so mentioned,
may be tried by—

(i) the High Court, or

(ii) any other Court by which such offence is shown
in the First Schedule to be triable.”

15. Section 28 of the Code provides sentences which High Courts and
Sessions Judges may pass. Sub-section (2) of Section 28 provides

that a Sessions Judge or Additional Sessions Judge may pass any


https://indiankanoon.org/doc/628058/
https://indiankanoon.org/doc/1398891/
https://indiankanoon.org/doc/751380/
https://indiankanoon.org/doc/58711/
https://indiankanoon.org/doc/432376/
https://indiankanoon.org/doc/707822/
https://indiankanoon.org/doc/603840/
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sentence authorised by law; but any sentence of death passed by
any such Judge shall be subject to confirmation by the High Court.
Section 35 provides, powers of Judges and Magistrates exercisable
by their successors-in-office, which states as under: -

“35. Powers of Judges and Magistrates exercisable
by their successors-in-office.—(1) Subject to the other
provisions of this Code, the powers and duties of a
Judge or Magistrate may be exercised or performed by
his successor-in-office.

(2) When there is any doubt as to who is the
successor-in-office  of any Additional or Assistant
Sessions Judge, the Sessions Judge shall determine by
order in writing the Judge who shall, for the purposes of
this Code or of any proceedings or order thereunder, be
deemed to be the successor-in-office of such Additional
or Assistant Sessions Judge.

(3) When there is any doubt as to who is the
successor-in-office of any Magistrate, the Chief Judicial
Magistrate, or the District Magistrate, as the case may
be, shall determine by order in writing the Magistrate who
shall, for the purposes of this Code or of any proceedings
or order thereunder, be deemed to be the successor-in-
office of such Magistrate.”

16. By virtue of Section 35 of the Code and it is also well settled that
the powers and duties of a Judge or Magistrate may be exercised
or performed by his successor-in-office, as the powers under the
Code having been conferred on courts, they could be exercised by

the successor-in-office.

17. The Supreme Court in the matter of Ajaib_Singh and another v.

Joginder Singh and another™ while dealing with Section 559 of

the old Code i.e. the Code of Criminal Procedure, 1898, which is
pari materia to Section 35 of the present Code, has clearly held that
a successor-in-office of a Magistrate can file a complaint under
Section 476 of the CrPC, 1898 (old Code) in respect of an offence

under Section 195 of the IPC committed before his predecessor-in-

11 AIR 1968 SC 1422
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office.

18. The Delhi High Court in the matter of M.L. Gulati and others v.

J.L. Birmani while considering the powers of succeeding

Magistrate to issue process in a complaint of which cognizance had
earlier been taken by his predecessor-in-office, has held that power
and jurisdiction of the Code has been conferred to the Court and
made out a distinction between “Court” and “persona designata’ as

under:; -

“7.  As was pointed out in the referring order, there is a
clear and definite distinction between a "Court", properly
so-called, and a "persona designata”. When seizin is
taken of a matter by a persona designata, it is a decision
or cognizance of a matter by a designated person,
authorised to do so in that behalf. Where, however, a
matter, whether of a civil nature, or of criminal nature, is
filed in a Court, properly so-called, cognizance or seizin
is taken by the court and there is a distinction between
the "Court" and Judicial Officer, who, for the time being,
presides over it. When a persona designata, who has
taken seizin of a matter ceases to exercise jurisdiction,
for any reason, his successor is perhaps incapable of
exercising jurisdiction unless specifically designated as
such. Where, however, a Court is properly seized of a
matter, the change in its Presiding Officer does not make
any difference, and since the Court had taken seizin of
the matter, no further cognizance or seizin, by the
succeeding Presiding Officer, is necessary until there is a
specific provision or a known principle of law in that
behalf, which may necessitate such a course. Court is
the institution and the seat of judicial power, the presiding
officers are the human instrumentality through whom the
Court functions and exercises the power. Presiding
Officers come and go, the Court, until abolished, survives
the movement of the presiding officers.”

19. Their Lordships highlighting the importance of trial to be decided by

the Judge who had dealt with the matter, had held as under: -

“8.  Ordinarily, it is the policy of law, in civil, criminal
and other proceedings, that a matter before a Court is
decided, as far as possible, by the Presiding Officer, who
had dealt with the matter, at the earlier stages because
the Presiding Officer, who has for example, examined

12 1986 Cri.L.J. 770
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evidence, has had first hand impression of the withesses,
the conduct of the parties, as indeed, the demeanour of
the witnesses, and would, therefore, be in the best
position to decide the questions in controversy between
the parties. This is, particularly, so on the criminal side
as an essential emanation of the requirement of a "just
and fair trial". It is, however, not always possible to
follow this practice, either on the civil or the criminal side,
and the matters have invariably to be decided by
Presiding Officers, who have not recorded evidence, or
where the evidence was recorded, and other stages of
the proceedings were conducted, partly by such
Presiding Officers, and partly by one or more of his
predecessors-in-office. =~ The enabling provisions of
Section 35 and Section 326 of the Cr.P.C. with certain
additional safeguards built into the proviso to sub-section
(1) of Section 326 of the Cr.P.C. are based on the
legislative recognition of such eventualities. Section 326,
however, on one reckoning, if due weight is given to the
head-note, would appear to be inapplicable to any
inquiry, other than an inquiry in committal proceedings,
although the body of the section does not appear to
admit of such a limitation, particularly, having regard to
the fact that the expression "inquiry" has been defined by
Section 2(g) of the Code to mean, "every inquiry, other
than a trial, conducted under this Code by a Magistrate
or Court" and would, therefore, be wide enough to
include an inquiry by a Court, seized of a complaint
under Chapter XV thereof. On general principle,
therefore, there could be no bar to a succeeding
Magistrate continuing the proceedings in an inquiry or a
trial from the stage where the succeeded Magistrate left
them off.”

20. In light of the above, the submission of learned counsel for the
petitioner that the Presiding Judge, who had convicted the
petitioner, ought to have heard on the question of sentence under
Section 235(2) of the Code, deserves to be rejected, as the power
and jurisdiction is conferred to the Court and the Presiding Judge
who had convicted the petitioner herein was not persona designata.
It is well settled that an authority can only be styled to be persona
designata if powers are conferred on a named person or authority

and such powers cannot be exercised by anyone else.

21. The Supreme Court in the matter of Central Talkies Ltd. v.
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Dwarka Prasad’ held that a persona designata is 'a person who is

pointed out or described as an individual, as opposed to a person
ascertained as a member of a class, or as filling a particular

character'. The decision rendered in Dwarka Prasad's case

(supra) has been followed by the Supreme Court in Mukri Gopalan

(supra). In the matter of SBP & Co. v. Patel Engineering Ltd.

and another™, it has been held by the Supreme Court that persona

designata are the persons selected to act in their private capacity

and not in their capacity as Judges.

22. Therefore, the submission of the learned counsel for the petitioner
that the learned Additional Sessions Judge — Mr. J.R. Banjara, who
convicted the petitioner / accused, ought to have heard him
necessarily on the question of sentence under Section 235 of the
Code, otherwise conviction rendered by him sans merit and

deserves to be rejected as against the public policy.

23. At this stage, it would be appropriate to notice Section 235(2) of the

Code, which reads as follows: -

“235. Judgment of acquittal or conviction.—(1) xxx
XXX XXX

(2) If the accused is convicted, the Judge shall,
unless he proceeds in accordance with the provisions of
section 360, hear the accused on the question of
sentence, and then pass sentence on him according to
law.”

24. The object of Section 235 (2) of the Code is to give a fresh
opportunity to the convicted person to bring to the notice of the
court such circumstances as may help the court hearing on the

question of sentence in awarding an appropriate sentence having

13 AIR 1961 SC 606
14 (2005) 8 SCC 618
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regard to the personal, social and other circumstances of the case.

(See Tarlok Singh v. State of Punjab™.)

25. The Supreme Court in the matter of Narpal Singh and others v.

State of Haryana' in which the case triable by the court of
session was not heard on the question of sentence after the
judgment was delivered, Their Lordships while considering the
provisions contained in sub-section (2) of Section 235 of the Code,
at the end, while confirming conviction, the order awarding
sentence was set aside and the matter was remitted to the trial
Court for passing judgment after hearing the accused and indicated

two stages in the trial refuting de novo trial by observing as under: -

“Once the Judge who hears the evidence delivers a
judgment of conviction, one part of the trial comes to an
end. The second part of the trial is restricted only to the
question of sentence and so far as that is concerned,
when a case is remitted by Appellate Court (Supreme
Court) to the Sessions Court for giving a hearing on the
question of sentence under Section 235(2), there would
be fresh evidence and the principle that the Sessions
Judge may not act on evidence already recorded before
his predecessor and must conduct a de novo trial would
not be violated.

When the case was thus remitted to the Sessions Judge
to give an opportunity to both sides to lead fresh
evidence only on the question of sentence, it was not
necessary for the Sessions Judge to hold a de novo
trial.”
26. In Santa Singh (supra), the Supreme Court has clearly held that it
is incumbent on the Sessions judge delivering a judgment of
conviction to stay his hands and hear the accused on the question

of sentence and give him an opportunity to lead evidence which

may also be allowed to be rebutted by the prosecution.

27. Thus, it is quite vivid that trial comes to an end, only after the

15 AIR 1977 SC 1747
16 AIR 1977 SC 1066
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sentence is awarded to the convicted person. It is also clear that
after the court records a conviction, the accused has to be heard on
the question of sentence and it is only after the sentence is
awarded, judgment becomes complete and can be appealed
against under Section 372 of the Code, as such, there are two
stages up to recording of conviction and stage post conviction up to
imposition of sentence. A judgment becomes complete after both

these stages are covered.

28. At this stage, it would be appropriate to notice the decision of the

Supreme Court rendered in Surendra Singh (supra) in which Their

Lordships have clearly held that as soon as the judgment is
delivered, that becomes the operative pronouncement of the Court
and further held that the final operative act is that which is formally
declared in open court with the intention of making it the operative
decision of the Court. What constitutes the “judgment” is indicated
in paragraphs 4, 10, 11, 12 and 14 of the report which are pertinent

and are reproduced herein: -

“4.  Delivery of judgment is a solemn act which carries
with it serious consequences for the person or persons
involved. In a criminal case it often means the difference
between freedom and jail, and when there is a conviction
with a sentence of imprisonment, it alters the status of a
prisoner from an under-trial to that of a convict; also the
term of his sentence starts from the moment judgment is
delivered. It is therefore necessary to know with
certainty exactly when these consequences start to take
effect. For that reason rules have been drawn up to
determine the manner in which and the time from when
the decision is to take effect and crystallise into an act
which is thereafter final so far as the court delivering the
judgment is concerned.

10. In our opinion, a judgment within the meaning of
these sections is the final decision of the Court intimated
to the parties and to the world at large by formal
"pronouncement” or "delivery" in open court. It is a
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judicial act which must be performed in a judicial way.
Small irregularities in the manner of pronouncement or
the mode of delivery do not matter but the substance of
the thing must be there; that can neither be blurred nor
left to inference and conjecture nor can it be vague. All
the rest — the manner in which it is to be recorded, the
way in which it is to be authenticated, the signing and the
sealing, all the rules designed to secure certainty about
its content and matter — can be cured; but not the hard
core, namely the formal intimation of the decision and its
contents formally declared in a judicial way in open
Court. The exact way in which this is done does not
matter. In some Courts the judgment is delivered orally
or read out, in some only the operative portion is
pronounced, in some the judgment is merely signed after
giving notice to the parties and laying the draft on the
table for a given number of days for inspection.

11.  An important point therefore arises. It is evident
that the decision which is so pronounced or intimated
must be a declaration of the mind of the Court as it is at
the time of pronouncement. We lay no stress on the
mode or manner of delivery, as that is not of the essence,
except to say that it must be done in a judicial way in
open Court. But, however, it is done it must be an
expression of the mind of the Court at the time of
delivery. We say this because that is the first judicial act
touching the judgment which the Court performs after the
hearing. Everything else up till then is done out of Court
and is not intended to be the operative act which sets all
the consequences which follow on the judgment in
motion. Judges may, and often do, discuss the matter
among themselves and reach a tentative conclusion.
That is not their judgment. They may write and
exchange drafts. Those are not the judgments either,
however heavily and often they may have been signed.
The final operative act is that which is formally declared
in open Court with the intention of making it the operative
decision of the Court. That is what constitutes the
"judgment”.

12. Now up to the moment the judgment is delivered
Judges have the right to change their mind. There is a
sort of 'locus paenitentiea’ and indeed last minute
alterations often do occur. Therefore, however, much a
draft judgment may have been signed beforehand, it is
nothing but a draft till formally delivered as the judgment
of the Court. Only then does it crystallise into a full
fledged judgment and become operative. It follows that
the Judge who "delivers" the judgment, or causes it to be
delivered by a brother Judge, must be in existence as a
member of the Court at the moment of delivery so that he
can, if necessary, stop delivery and say that he has
changed his mind. There is no need for him to be
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physically present in court but he must be in existence as
a member of the Court and be in a position to stop
delivery and effect an alteration should there be any last
minute change of mind on his part. If he hands in a draft
and signs it and indicates that he intends that to be the
final expository of his views it can be assumed that those
are still his views at the moment of delivery if he is alive
and in a position to change his mind but takes no steps
to arrest delivery. But one cannot assume that he would
not have changed his mind if he is no longer in a position
to do so. A Judge's responsibility is heavy and when a
man's life and liberty hang upon his decision nothing can
be left to chance or doubt or conjecture; also, a question
of public policy is involved. As we have indicated, it is
frequently the practice to send a draft, sometimes a
signed draft, to a brother Judge who also heard the case.
This may be merely for his information, or for
consideration and criticism. The mere signing of the draft
does not necessarily indicate a closed mind. We feel it
would be against public policy to leave the door open for
an investigation whether a draft sent by a Judge was
indended to embody his final and unalterable opinion or
was only intended to be a tentative draft sent with an
unwritten understanding that he is free to change his
mind should fresh light drawn upon him before the
delivery of judgment.

14. As soon as the judgment is delivered, that
becomes the operative pronouncement of the Court. The
law then provides for the manner in which it is to be
authenticated and made certain. The rules regarding this
differ but they do not form the essence of the matter and
if there is irregularity in carrying them out it is curable.
Thus, if a judgment happens not to be signed and is
inadvertently acted on and executed, the proceedings
consequent on it would be valid because the judgment, if
it can be shown to have been validly delivered, would
stand good despite defects in the mode of its subsequent
authentication.”

29. From the aforesaid judgment, it is quite vivid that once the judgment
is shown to have validly delivered, it would stand good and effective
between the parties even if it has any defect of authentication in

delivering the judgment.

30. Reverting to the facts of the present case in light of the above-
stated discussion, it is quite vivid that the judgment of conviction

duly recorded by the Additional Sessions Judge was pronounced in
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the presence of counsel for the petitioner / accused on 30-4-2015
as noticed herein-above by reading out the judgment and it was
signed and dated by the learned Additional Sessions Judge who
authored it and available on record, though it was not formally
recorded in the order sheet dated 30-4-2015 that the judgment after
pronouncement is signed and dated, and the learned Additional
Sessions Judge adjourned the matter for hearing the petitioner /
accused on the question of sentence recording the reasons as
mandated in the Code and in the meanwhile, he has been
transferred. As such, since the accused / petitioner was not
present by then, conviction of the accused is not vitiated and would
stand valid. Even otherwise, hearing of the accused in compliance
of Section 235(2) of the Code is the statutory requirement and there
has to be an effective hearing on the question of sentence. There
is no legislative mandate requiring the Presiding Judge who had
convicted the accused to hear on the question of sentence on the
date on which he was convicted and it can be adjourned to secure
full and effective compliance of the provision contained in Section
235(2) of the Code. If the interpretation as suggested by learned
counsel for the petitioner is accepted, the opportunity enumerated
in Section 235(2) of the Code would remain an idle formality which

is against the legislative wish.

31.In the matter of Ramdeo Chauhan alias Raj Nath v. State of

Assam'’, the Supreme Court has reiterated the legal position
regarding the necessity to afford opportunity for hearing to the

accused on the question of sentence and it has been observed in

17 (2001) 5 SCC 714
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paragraph 33 of the report as under: -

“33. XXX XXX XXX

(1) When the conviction is under Section 302 IPC (with
or without the aid of Section 34 or 149 or 120-B IPC) if
the Sessions Judge does not propose to impose death
penalty on the convicted person it is unnecessary to
proceed to hear the accused on the question of
sentence. Section 235(2) of the Code will not be
violated if the sentence of life imprisonment is awarded
for that offence without hearing the accused on the
question of sentence.

(2) In all other cases the accused must be given
sufficient opportunity of hearing on the question of
sentence.

(3) The normal rule is that after pronouncing the
verdict of guilty the hearing should be made on the
same day and the sentence shall also be pronounced
on the same day.

(4) In cases where the Judge feels or if the accused
demands more time for hearing on the question of
sentence (especially when the Judge proposes to
impose death penalty) the proviso to Section 309(2) is
not a bar for affording such time.

(5) For any reason the court is inclined to adjourn the
case after pronouncing the verdict of guilty in grave
offences the convicted person shall be committed to
jail till the verdict on the sentence is pronounced.
Further detention will depend upon the process of law.”

32. Recently, in Accused 'X' (supra), Their Lordships have summed up

the conclusion qua the opportunity of hearing to accused under

Section 235(2) of the Code, as under: -

“38. As noted above, many cases have grappled with
the question as to the choice between the two. The
approach of this Court needs to be rationalized and
understood in the light of cautionary approach discussed
above. From the aforesaid discussion, following dicta
emerge-

i. That the term 'hearing' occurring under Section 235
(2) requires the accused and prosecution at their
option, to be given a meaningful opportunity.

ii. Meaningful hearing under Section 235 (2) of CrPC,
in the usual course, is not conditional upon time or
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number of days granted for the same. It is to be
measured qualitatively and not quantitatively.

iii. The trial court need to comply with the mandate of
Section 235 (2) of CrPC with best efforts.

iv. Non-compliance can be rectified at the appellate
stage as well, by providing meaningful opportunity.

v. If such an opportunity is not provided by the trial
court, the appellate court needs to balance various
considerations and either afford an opportunity before
itself or remand back to trial court, in appropriate case,
for fresh consideration.

vi. However, the accused need to satisfy the appellate
courts, inter alia by pleading on the grounds as to
existence of mitigating circumstances, for its further
consideration.

vii. Being aware of certain harsh realities such as long
protracted delays or jail appeals through legal aid etc.,
wherein the appellate court, in appropriate cases, may

take recourse of independent enquiries on relevant
facts ordered by the court itself.

viii. If no such grounds are brought by the accused
before the appellate courts, then it is not obligated to
take recourse under Section 235(2) of CrPC.”

33. In my considered opinion, considering the solemn object of granting
opportunity of hearing to the accused under Section 235(2) of the
Code as mandated by the Legislature, the matter was adjourned
and meanwhile, the Presiding Judge was transferred on
administrative side by administrative order of the competent
authority and thus, it cannot be held that conviction already
recorded is vitiated requiring setting aside of that order and
directing fresh opportunity of hearing to the petitioner / accused and
granting such an opportunity would even otherwise be extending
premium to the petitioner for his own wrong as he did not appear on
30-4-2015, the date fixed for pronouncing judgment though he
claimed to be medically unwell, but no document has been filed to

demonstrate that he suffered accident and was not in a position to
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attend the Court. In sum and substance, it cannot be held that the
learned Additional Sessions Judge is unjustified in adjourning the
matter giving opportunity to the accused for hearing on the question
of sentence under Section 235(2) of the Code and his subsequent
transfer and fixing the case for hearing on the question of sentence
by his successor-in-office would invalidate the conviction already
recorded and the matter do not require de novo trial / question of
hearing the matter afresh by the ASJ now holding and presiding the

said Court.

Lastly, it has been contended by learned counsel for the petitioner
that order sheet dated 30-4-2015 nowhere states that the then
Presiding Officer Mr. J.R. Banjara, after pronouncement of
judgment in open court, signed and dated as mandated by Section
353(3) of the Code. Therefore, the judgment, if any, is not at all,
cannot be said to be a judgment pronounced. Section 353(3) of the

Code provides as under: -

“3563. Judgment.—(1) xxx XXX XXX
(2) xxx XXX XXX

(3) Where the judgment or the operative part
thereof is read out under Clause (b) or Clause (c) of sub-
section (1), as the case may be, it shall be dated and
signed by the presiding officer in open Court, and if it is
not written with his own hand, every page of the
judgment shall be signed by him.”

True it is that the then Presiding Officer Mr. J.R. Banjara
pronounced the judgment in open court as per Section 353(1) of
the Code, signed and dated the judgment as original judgment is
available on record, but did not record in the order dated 30-4-2015
that he has signed and dated; but that is saved by Section 465 of

the Code, as the petitioner has failed to demonstrate that failure of



22

justice has in fact been occasioned thereby. In the matter of Igbal

Ismail Sodawala v. The State of Maharashtra and others’®,

Their Lordships of the Supreme Court appropriately observed as

under: -

“8. ... The Code of Criminal Procedure is essentially a
code of procedure and like all procedural law, is
designed to further the ends of justice and not to frustrate
them by the introduction of endless technicalities. At the
same time it has to be borne in mind that it is procedure
that spells much of the difference between rule of law
and rule by whim and caprice. The object of the Code is
to ensure for the accused a full and fair trial in
accordance with the principles of natural justice. If there
be substantial compliance with the requirements of law, a
mere procedural irregularity would not vitiate the trial
unless the same results in miscarriage of justice. ...”

36. Falling back to the facts of the case; and in view of the provision

contained in Section 465 of the Code and the principle of law laid

down in Igbal Ismail Sodawala (supra), since the Presiding Judge
after pronouncing the judgment on 30-4-2015 not only signed the
judgment of conviction, but also dated it and it is very well available
on record, merely because, it is not so recorded in the order sheet
of that court on 30-4-2015, it cannot be held that it has resulted in
miscarriage of justice vitiating the conviction warranting setting

aside of the judgment of conviction.

37. The judgments relied upon by Mr. Sinha, learned counsel for the

petitioner, in Chinnayar (supra), Mahomed Rafique (supra) and

Mahadeo Apparao Wale (supra) are clearly distinguishable to the
facts of the present case. In these cases, succeeding Magistrate
delivered the judgment written by his predecessor. Likewise, in
Jitender alias Kalle (supra), the judgment dictated and signed by

Additional Sessions Judge-Il Mr. Bharat Parashar was pronounced

18 (1975) 3 SCC 140
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by succeeding Additional Sessions Judge Dr. Kamini Lau, which is

not the case here. As such, the above-stated judgments are quite

distinguishable.

38. As a fallout and consequence of the aforesaid discussion, the

39.

petition deserves to be and is accordingly dismissed. The learned
Additional Sessions Judge, Ambikapur is directed to hear the
accused on the question of sentence as mandated under Section
235(2) of the Code and thereafter to proceed further in accordance

with l[aw.

This Court appreciates the assistance rendered by Mr. Prasun
Kumar Bhaduri and Mr. Gary Mukhopadhyay, learned amicus
curiae.

Sd/-

(Sanjay K. Agrawal)
Judge
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HIGH COURT OF CHHATTISGARH, BILASPUR

Criminal Misc. Petition No.444 of 2015

Harshad Gupta
Versus

State of Chhattisgarh

Head Note
The accused can be heard on the question of sentence under Section
235(2) of the Code of Criminal Procedure, 1973, either by Sessions
Judge convicting him for the offences or by the succeeding Sessions

Judge.
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	(3) When there is any doubt as to who is the successor-in-office of any Magistrate, the Chief Judicial Magistrate, or the District Magistrate, as the case may be, shall determine by order in writing the Magistrate who shall, for the purposes of this Code or of any proceedings or order thereunder, be deemed to be the successor-in-office of such Magistrate.”

