NAFR
HIGH COURT OF CHHATTISGARH AT BILASPUR
WP227 No. 530 of 2019

Surendrapal Singh Wadhwa S/o R.S. Wadhwa, Aged 53 years,
Occupation Business / Vehicle Owner, R/o Beedpara, Ward No.
11, Tahsil and District Raigarh, Chhattisgarh.

---Petitioner
Versus
. Smt. Anusuiya Deewan W/o Krishnachandra, Aged 39 years.
. Rituraj Deewan, S/o Krishnachandra, Aged 20 years.
. Minor Chamanraj Deewan S/o Krishnachandra, Aged 17 years.
. Minor Yograj Deewan, S/o Krishchandra, Aged 7 years.

Respondents No. 3 to 4 minor through natural guardian mother

Smt. Anusuiya Deewan W/o Krishna Chand, Aged 39 years.

All of R/o Indra Nagar, Tamnar, Thana & Tahsil Tammar, Distt.
Raigarh, Chhattisgarh.

. Govind Das S/o Ranijit Das, Aged 48 years, Occupation Driver, R/o
Mitthumuda, Raigarh, Tahsil & Distt. Raigarh, Chhattisgarh.

. The Oriental Insurance Company Ltd. Through Branch Manager
Branch Office Rama trade center, near bus stand, in front of Rajiv
Plaza, Bilaspur Branch office Itwari Bazaar Nayaganj, Raigarh,
Tahsil & District Raigarh, Chhattisgarh.

---- Respondents
For Appellants : Mr. Amit Sharma, Advocate
For Respondents No. 1to 5 Mr. Manoj Jaiswal, Advocate
For Respondent No. 6 : Mr. P.K. Tulsiyan, Advocate

Hon'ble Shri Justice Sanjay K. Agrawal
Order on Board




06/09/2019

1.

The petitioner herein is the owner of the vehicle, who was
impleaded as a party (non-applicant) in the claim case No.
02/2016 preferred by the claimants/respondents No. 1 to 5 herein
before the Third Additional Motor Accidents Claims Tribunal,
Raigarh and ultimately, an ex-parte award was passed on
25/07/2017 granting a sum of % 22,58,184 /- along with interest in
favour of the applicants/respondents No. 1 to 4 herein. Thereafter,
the present petitioner moved an application under Order 9 Rule 13
of the CPC stating that he was prevented due to sufficient cause
from appearing before the Claims Tribunal on the date when the
case was called up for hearing i.e. on 7/07/2017 as he was
seriously ill and on medical treatment, therefore, in view of that, the
ex-parte decree dated 25/07/2017 be set aside, which was
seriously opposed by the respondent No. 6 herein i.e. the

Insurance Company, by filing reply.

. By the impugned order dated 30/04/2019, learned Claims Tribunal

rejected the application filed by the petitioner herein under Order 9
Rule 13 of the CPC holding that the petitioner / owner of the
vehicle has not produced the copy of the permit of his vehicle as
he has violated the terms of the Insurance Company, by which
liability has been imposed upon the petitioner/owner against which

he has preferred this writ petition.
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3. Mr. Amit Sharma, learned counsel appearing for the petitioner
would submit that the application filed by the petitioner under
Order 9 Rule 13 of the CPC was not considered on merits and no
finding has been recorded by the Claims Tribunal that petitioner
was not prevented by sufficient cause from appearing before the
Tribunal on the date when the case was called up for hearing but
on the extraneous consideration that the petitioner did not produce
the permit of his vehicle and thereby, he violated the terms of the
Insurance Company, his application has been rejected which is
absolutely bad in law.

4. Mr. Manoj Jaiswal, learned counsel appearing for respondents No.
1 to 5 and Mr. P.K. Tulsiyan, learned counsel appearing for
respondent No. 6 would support the impugned order and submit
that petitioner's conduct was not proper as he deliberately avoided
appearing before the Court by not producing the permit of the
vehicle and thereby, the Insurance Company was exonerated by
the liability, as such, the Claims Tribunal has rightly rejected the
application filed by the petitioner under Order 9 Rule 13 of the
CPC.

5. | have heard learned counsel for the parties, considered his
submissions and perused the records thoughtfully.

6. Admittedly, the applicants/ respondents No. 1 to 4 herein
proceeded ex-parte on 07/07/2017 and ultimately, on 25/07/2017,
an ex-parte award was passed and since, the petitioner herein did
not produce a copy of the permit which was against the terms of

the Insurance Company, thereby, the Insurance Company was
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exonerated by the liability fastening the liability upon
petitioner/owner of the vehicle and the driver, for which the
petitioner herein moved an application under Order 9 Rule 13 of
the CPC on 23/08/2017 for setting aside the ex-parte decree dated
25/07/2017 stating that he was seriously ill and on medical
treatment which is a sufficient cause for not appearing on the date
when the case was called up for hearing i.e. on 07/07/2017.

. It appears from the impugned order that no finding has been
recorded by learned Claims Tribunal showing whether the reason
assigned by the petitioner would constitute sufficient cause or he
has failed to demonstrate a sufficient cause for not appearing
before the Court when the case was called up for hearing. It was
incumbent upon the Claims Tribunal to record a finding while
adjudicating the application under Order 9 Rule 13 of the CPC filed
by the petitioner, as such, the finding as to “sufficiency of cause”
for non-appearance of the petitioner on the date when the matter
was called up for hearing is sin qua none for deciding the said
application.

. Learned Claims Tribunal, while rejecting the application of the
petitioner, has simply held that since the Insurance Company has
been exonerated from the liability for violation of the terms by the
petitioner herein as the petitioner failed to produce a copy of permit
of the vehicle and the said permit has not even been produced
along with the application under Order 9 Rule 13 of the CPC, the
said application filed by the petitioner is not bonafide and cannot

be entertained.
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. In the considered opinion of this Court, the finding recorded by

learned Claims Tribunal is absolutely perverse and in teeth of the
provisions contained under Order 9 Rule 13 of the CPC, as no
finding with regard to the sufficiency of the cause for
non-appearance of the petitioner before the Court on 07/07/2018
has been recorded, the impugned order dated 25/07/2018 is
hereby set aside and the matter is remitted back to learned Claims
Tribunal to make an enquiry on the said application and to pass a
reasoned and speaking order in line with the provisions contained
under Order 9 Rule 13 of the CPC within 45 days from the date of
receipt of a copy of this order and the parties are directed to

appear before the Claims Tribunal on 16™ September, 2019.

10. This writ petition is allowed to the extent indicated herein-above.

No cost(s).

Sd/-
(Sanjay K. Agrawal)
Judge



