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1.  The course pursued by the learned Single Judge in interdicting the verdict
passed by the Industrial Tribunal (whereby the Award passed by the Labour
Court ordering reinstatement of the employee with back-wages was set
aside), holding that the instant case was a case of 'no evidence' at all, is

challenged on various grounds, legal as well as factual.



Heard Shri Narendra Kumar Vyas, the learned counsel appearing for the
Appellant/Company as well as Shri Vinod Deshmukh, the learned counsel

appearing for the 1% Respondent/employee.

The husband of the 1% Respondent was serving as an employee of BALCO
i.e. the Appellant/Company and while so, he was caught 'red handed' by the
Central Industrial Security Force (for short 'the CISF') deployed in the
Company, for committing theft of the Company's property (6 KGs of
Aluminum). A Mahazar (Panchnama) was prepared and the matter was
reported by the CISF to the Police, pursuant to which, a Crime was
registered setting the criminal law in motion. Simultaneously, the
Management proceeded with disciplinary action by issuing charge sheet,
followed by domestic enquiry. It is stated that the delinquent employee had
admitted his guilt in the enquiry; based on which the proceedings were
finalised and report was submitted to the Management. On the basis of the
said finding, the Disciplinary Authority evaluated the facts and figures and
found the delinquent employee guilty of the charges levelled against him. It
was accordingly, that Annexure P/1 order was passed on 15.02.1995,
putting an end to the service of the employee by way of dismissal. This was
sought to be challenged by the employee through proceedings taken before
the Labour Court. The validity of the enquiry was decided as the preliminary
issue. The Labour Court arrived at a finding that the principles of natural
justice were infringed and in the said circumstance, the enquiry was held as
vitiated. Pursuant to the opportunity sought for by the Management to
establish the merits of the case, the Deputy General Manager of the
Company was examined as a witness and some documents were produced
and marked. After analyzing the evidence, the Labour Court arrived at a
finding that the charges were not proved and accordingly, an Award was
passed setting aside the order of dismissal and ordered reinstatement of the

employee with back wages and all consequential benefits. Met with the



situation, the Award passed by the Labour Court was taken up in appeal
before the Industrial Tribunal. When the appeal was pending, the delinquent
employee passed away on 30.10.2003; pursuant to which the legal heir (1°
Respondent herein) was brought in the party array. On appreciation of the
facts and figures in the light of the evidence adduced, the Tribunal arrived at
a clear finding that the Labour Court had gone wrong in dealing with the
issue and accordingly, the Award passed by the Labour Court was set aside

and the dismissal order passed by the Management was upheld.

Then, it was the turn of the 1 Respondent to raise the challenge against the
order passed by the Tribunal, thus moving this Court by filing Writ Petition
No. 5289 of 2005. It was the contention of the 1% Respondent that there was
violation of fundamental principles of natural justice, that no proper
opportunity was afforded, and that evidence was not tendered to the
requisite extent, adding that the Tribunal had gone wrong in accepting the
evidence stated as given by the Deputy General Manager, more so when
he had conceded before the Tribunal that he was having no direct
information but for the information gathered by him from the employees and
other corners. The non-examination of the author of the relevant
letters/documents was stated as fatal. The Appellant/Management sought to
sustain the verdict passed by the Tribunal pointing out that the provisions of
the Evidence Act were not applicable to a disciplinary proceeding. The
relevant rulings rendered by the Apex Court in State of Haryana &
Another v. Rattan Singh; {AIR 1977 SC 1512 : (1982) 1 LLJ 46} and such
other judgments were also brought to the notice of the learned Single

Judge.

Though the relevant portions of the above judgment were extracted, the
learned Single Judge held that the documents were not properly proved, as

authors of the letters concerned were not examined. In the said



circumstance, it was held as a case of 'no evidence' at all. It was
accordingly, that Annexure P/3 verdict passed by the Industrial Tribunal was
set aside and the Award passed by the Labour Court as per Annexure P/2
was restored, ordering reinstatement with back-wages and all consequential

benefits. This is put to challenge in this appeal.

The learned counsel for the Appellant/Company sought to reiterate its stand
taken before the learned Single Judge pointing out that the rigor of the
provisions of the Indian Evidence Act, is not applicable to disciplinary
proceedings as held by the Apex Court on many an occasion including in
Rattan Singh (supra). The learned counsel also sought to place reliance on
the subsequent verdict passed by the Apex Court J.D. Jain v. The
Management of State Bank of India & Another; {AIR 1982 SC 673} and a
recent judgment reported in Management of Bharat Heavy Electricals
Ltd. v. M. Mani; AIR 2018 SC 384. It is the submission of the learned
counsel that the learned Single Judge of this Court unfortunately has acted
as a court of appeal against the verdict passed by the Industrial Tribunal,
which is not at all correct or sustainable, as the jurisdiction which has to be
exercised by this Court is only supervisory in nature, particularly being a

proceeding under Article 227 of the Constitution of India.

Shri Vinod Deshmukh, the learned counsel appearing for the 1 Respondent
submits that the challenge raised by the Appellant is not sustainable in the
eye of law, as the facts and figures have been subjected to meticulous
analysis by the learned Single Judge. It was quite obligatory for the
Management to have proved the merits of the case by examining the
witnesses concerned. Though the Deputy General Manager was examined
and some documents were produced, the authors of the relevant
documents were never examined and as such, the version of the Deputy

General Manager has been rightly ignored by the learned Single Judge,



which does not warrant interference, submits the learned counsel. Reliance
is sought to be placed on the verdict passed by a learned Single Judge of
the Allahabad High Court, reported in Kapoor Chand Srivastava v.
Chairman, Zila Parishad, Varanasi; {2019 (163) FLR 771), adding that the
said decision is cited as having rendered based on the law declared by the
Apex Court, in M/s. Bareilly Electricity Supply Co. Ltd. v. The Workmen

and Others; {AIR 1972 SC 330 : (1971) 2 SCC 617)}.

At the very outset, we would like to point out that the settled position of law
so far as disciplinary proceedings are concerned, is that the rules of
evidence as per the Indian Evidence Act are not applicable, whereas
'‘preponderance of probability' is sufficient to arrive at the guilt of the
delinquent employee. To quote the words of Justice V.R.Krishna Ayer as
held in Rattan Singh (supra) which is also reiterated in the subsequent
judgment in J.D.Jain (supra), there is "no allergy even to a hearsay
evidence". This being the position, the degree of proof that is required to
arrive at the guilt of the delinquent employee stands entirely on a different
pedestal and it cannot be examined using the 'glasses' required in a
criminal proceeding to punish a person/accused, where the offence has to
be proved beyond any reasonable doubt. The said position has been
reiterated by the Apex Court as per the verdict passed in Kapoor Chand
Srivastava (supra). This being the position, the approach itself is entirely

different so far as a disciplinary proceeding is concerned.

Coming to the evidence on record, it is to be noted that the delinquent
employee was caught 'red handed' by the CISF official deployed in the
Appellant/Company, which is a public sector undertaking. It is the safety
and security of the Company, that matters for the CISF deployed in the
establishment as above. There is no dispute that each and every person

entering and leaving the premises of the Company will be subjected to test
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the identity and such other steps including 'frisking' to see whether anything
is stealthily being removed from the Company. It was in the course of such
exercise, that the 'CISF' came across the serious misconduct committed by
the delinquent employee in stealing nearly 6 KGs of Aluminum, in turn,
leading to seizure of the material object. The employee was detained and a
Mahazar (Panchnama) was prepared by none other than the CISF official. It
was the 'CISF' official who reported the matter to the Police as to the
offence involved under the relevant provisions of law; based on which
investigation was initiated by the Police after registering the Crime. That
apart, the Management had also produced the relevant document submitted
from the part of the employee in the course of the enquiry proceedings,
virtually admitting his guilt. Obviously, the instance was covered by the
documentary evidence such as Seizure Mazahar, FIR and such other
incriminating circumstances coupled with the statement given by the CISF
official. The delinquent employee subsequently sought to disown his
signature in the letter admitting the guilt and this has been given undue

weightage by the Labour Court and also by the learned Single Judge.

The Appellant/Company examined the Deputy General Manager who
deposed in categorical terms that he got the information with regard to the
facts and figures as informed by the other employees and from such other
sources. This has been referred to in paragraphs 6 and 7 of Annexure P/3
order dated 17.08.2005 passed by the Tribunal. We find it appropriate to

have the said paragraphs extracted herein for easy reference:

"6. 37T & 3Tdclih I Ig T2 TIE BT & o pHan W)
freh 9¢.99.9%3 8 P il SiTeNfiien JReM oot & FRT W
?ﬁaﬁ?ﬁqeqaﬁq??ﬁwahqfiqu—{ﬁlﬁmwa
fop.a1. o1 91T S e R AR BT [ BTN UheT T T, 39

UPR PHINI WX Hul fb Jufd fb any @ oft aﬂﬁrcr
TH.0A.3N fb aRT 2R() & AT FIRT T 7. 3refiveee
IR ST ORI OR IRl g4 fauefl A1eft TRevr & e
g 3 ueef S1/9 A Sy & Sxarai & yHIord T8l 9T @
ﬁ?sﬂaﬂwwmﬁﬁﬁwwuﬂﬁmﬁw
g P 37 el 7 FHAR! DI AR B g 81 <, IAD
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12.

GRT AR R UehST T8l T 3R GeTHT Fel a1, §
IR T GRI & T8 BISST A dls F8qd el §
Fifeh Teel /a4 Y, HASTHATE FASC b GRI FHIN GRI
¢ fouT de O 1 81 Udbs ST 919 Y§eH B < =AY
g1 & e yeel SR/ AT v ol U e e
g 3. uedl I/3 JHl 9Ad 8. Use SN/sHl HHaAR!
BRI @R F9T BT HAT 8. BHAR 7 39 H F BT &
A f’%ﬁ IR fH S 9eq WeRIfG 5 & @ 96
FEIER &.

7. _0T H FRIRRT GRT IR b TS 3w 3rfdias fasawiar ga
m |A1&Y TR (2 ST b FTeofe SR =ITerd b
SITEBRY BT T8 PET fob NI FRT AT&T TG ol
o5 Tt § SR ST el & wed | AP A T e &,
R A § EBR ST R T8l 8. Rk gRT erfeie &
3rfeie freaRaiia gRaRS T8 TRgd o T8 & S amerR
Wﬁaﬁw%ﬂmsﬁ%ﬁﬂﬂﬂwﬂﬂw
IR &b GR] fh 3R ¥ TRJA 18T & 3MMIR W
ST Ud IR BISRST R TN 8. 9181 e el Si/9 A
S/ SEIASI BT U9 82 39 T8 § A1 &b SR HHAR!
fh 3R A fecia A& & WU # §7 SISl Dl WHR
91 Pl AU el ot T8 8. I GE (008) ©
PIC HI G0 H g w1 &1 T3 & fob forcfia e & wu o
fh2) TQ ST & e | IS A& Bl & T g H
3MafRy 3 Uel GRT 81 off Sl & o 918 # faciiar dres

& Ty H JAMART el 33T AehelT 2."

What has been spoken by the Deputy General Manager of the Company is

the factual input obtained to him. It was not the case for the Management
that the Deputy General Manager had witnessed the stealing of the material
object by the delinquent employee, as it was brought to light by the 'CISF
official', followed by such other steps as to reporting of the matter to the
Police by the CISF, leading to registration of FIR. Whether these pieces of
evidence could have been simply brushed aside, and can it be called as a
case of 'no evidence' at all, as held by the learned Single Judge, is the
question to be considered. The answer, according to us, can only be an

emphatic 'No', for the reasons noted below.

The observations made by the learned Single Judge in paragraph 9 are only

in the following terms:

"9. Reverting to the facts of the present case, it would
appear that the Industrial Court has mainly relied upon
the documents Ex.D/1 to D/4 to set aside the order of
the Labour Court. Ex.D/1 is the letter written by CISF to
the Executive Director (Works), BALCO, Korba on



19.11.94 informing that the deceased employee was
caught raid handed with 6 kg. of aluminium balit.
Neither author of the document nor any other person to
prove the contents of this document have been
examined. Likewise, Ex. D/2 is the First Information
Report lodged by O.P. Pandey, CISF, Balco, however,
he has not been examined. Likewise, Ex.D/3 is seizure
memo, which has also not been proved and Ex.D/4 is
statement of the deceased employee, who in his
evidence has rebutted that it is not his signature and as
such, this is a case of no evidence. The self-serving
statement of Shri Virendra Narayan, who is Deputy
Manager of BALCO Company who has clearly stated
that he has not lodged the report and he has only got
information from the other officers/employees."

13. The delinquent employee was caught 'red handed' by the 'CISF' official
deployed in the Company, as mentioned already. This led to the
proceedings including preparation of 'Panchnama’' (Exhibit D-3) and the
information given to the Police, leading to registration of FIR, as per Exhibit
D-1 document. The CISF deployed in the Company was not an employee of
the Management/Company and was a third person. There was no case for
the delinquent employee at any point of time, that the CISF was having any
ill-will against the delinquent employee or that he was virtually trapped
against the actual facts and figures. Similarly, there is no case for the
delinquent employee that there was any mala fide intention on the part of
the Management/Employer in booking the delinquent employee. The fact
that the delinquent employee was caught 'red handed' by the CISF official
who was discharging his duties and further that the registration of the
criminal case was on the basis of the report submitted by the CISF official
and the statement obtained from the said official are all borne out by the
records, which were produced before the Labour Court and it was deposed
accordingly by the Deputy General Manager of the Appellant/Company by
getting himself examined before the Labour Court. Though he was stated as
cross-examined by the delinquent employee, nothing could be brought out
to discredit the version given by Deputy General Manager in relation to the

source of the said documents and as to the sequence of events. This being
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the position, the evidence tendered by the Deputy General Manager before
the Labour Court and the documents produced in support of the same were
very much valid pieces of evidence to be taken for arriving at the guilt of the
delinquent employee in respect of the disciplinary proceedings, where the
Labour Court has gone wrong. This was corrected by the learned Industrial
Tribunal by passing Annexure P/3 order; but when the matter came up
before the learned Single Judge of this Court, the position got turned upside
down, unfortunately without properly observing or appreciating the worth of
a 'CISF official' who caught the delinquent employee 'red handed' and
prepared the 'Panchnama' and also reported the matter to the Police,

leading to registration of FIR.

After hearing both the sides and after going through the materials on record,
we are of the view that the finding and reasoning given to have interdicted
Annexure P/3 order passed by the Industrial Tribunal is not correct or
sustainable. 'Misplaced sympathy is an evil'. We find support from the
rulings rendered by the Apex Court in Union of India & Others v. J.
Ahmed; {(1979) 2 SCC 286, paragraph 11} where it has been held that no
'mens rea' is necessary to hold the delinquent employee guilty; Davalsab
Hussainsab Mulla v. North West Karnataka Road Transport
Corporation {(2013) 10 SCC 185, paragraph 13} and the judgment
rendered by a Division Bench of Kerala High Court in Kerala Public
Service Commission & Another v. Letha. S. {OP (KAT) No. 94 of 2017
(Z), dated 30.06.2017} authored by one of us (P.R. Ramachandra Menon).
We hold that the Appellant/Management has proved its case as correctly
observed by the Industrial Tribunal while setting aside Annexure P/2 Award
passed by the Labour Court. We find that the interference made by the
learned Single Judge in setting aside Annexure P/3 order requires to be

interdicted. It is ordered accordingly.



Amit

10

15. Coming to the remaining aspect, which may be having some relevance, it is

with regard to the payments already effected by the Appellant/Management
in the course of the proceedings. It is pointed out by the learned counsel for
the Appellant/Company, that during pendency of the appeal before this
Court, a total sum of Rs. 2,10,080/- has already been released to the 1°
Respondent in terms of Section 65(3) of the Chhattisgarh Industrial
Relations Act, 1960 (which is akin to Section 17-B of the Industrial Disputes
Act, 1947). The learned counsel submits that the Gratuity payable in respect
of the service of the employee was also paid to him. We make it clear that
the amounts already satisfied as above need not be recovered. The verdict
passed by the learned Single Judge having been set aside and Annexure
P/3 order passed by the Industrial Tribunal having been restored, we find it
clear that no further amount is payable to the 1% Respondent towards the

arrears of salary/back wages or under any other heads.

16. The appeal stands allowed. No costs.

Sd/- Sd/-
( P.R. Ramachandra Menon) (Parth Prateem Sahu)
CHIEF JUSTICE JUDGE



